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Attorneys for Defendants W men and Sessilee Choules 
IN THE DlSTRlCT COURT OF THE SIXTH JUDICIAL DISTRICT OF ~ 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN I 
TWIN LAKES CANAL COMPANY, 
an Idaho corporation, 
Plaintiff, 
VS. 
WARREN CHOULES, an individual, 
and SESSILEE J. CHOULES, as Trustee 
of the Choules Family Trust, 
Defendants. 
) i 
) I j Case No. CV-2008-275 I 
) DEFENDANTS' MEMORAND~ IN 









Plaintiff filed this case against Defendants on July 23; 2008. Incident to thJ fUing of the 
Complaint, Plaintiff also sought a preliminary injunction. Following a hearing on Aubst 14, 2008, 
the Court entered a temporary restraining order enjoining these Defendants from engaging in any 
"further equipment work. .. on the property. , . until further order oftbe Court." By ~tipulation of 
the parties, the temporary order was extended "until further order of the Court," pursuailt to a Minute 
Entry and Order dated September 4,2009. 
DEFENDANTS' MEMORANDUM IN SUPPORT OF MOTION FOR AlrTORNEY 




04/08/2008 10:28 FAX 208 338 MOORE 8, ~LIA, LLP 141°03/012 
Subsequently, Plaintifffiled an Amend,d Verified Complaint on August 26, 2 08, asserting 
the same request for preliminary injunctive relief. Further, Plaintiffs Amended Co plaint raised 
three (3) causes of action against these Defendants. In Count I j Plaintiff sought to 'exercise the 
power of imminent domain" to condemn the Defendants' property for "reservoirs canals, and 
ditches." According to Plaintiff s Amended Complaint, Count I was brought pursuant t Idaho Code 
§7-701 thru 7-721. In Count n, Plaintiff requested a preliminary injunction agains. Defendants. 
Finally, in Count ill, Plaintiff sought monetary damages against these Defendants, j 
Defendants filed a Motion to Dismiss, asserting that Idaho Code § 5-246 preclu ed Plaintiff's 
claims in regard to the easements. Specifically, that an overflow easement, which . s a statutory 
creation pursuant to Idaho Code §5-246, allows Defendants to use the serviant prop consistent 
with ownership thereof and without regard to the effect of the overflow easement. I 
I 
Following briefing on the issues and ora] argument before the Court, the Jourt granted 
Defendants' Motion to Dismiss in regard to the overflow easement concerning the rbservoir. The 
Court denied the Motion in regard to the canal easement. Additionally, the coj vacated the 
restraining order dated September 4, 2008 prohibiting Defendants "from using construction 
equipment on reservoir." I 
Defendants request that an award of attorney fees and costs be granted to Defrdants under 
Idaho Ru1e of Civil Procedure 65(c). 
LR. C.P. 65( c) states in pertinent part as follows: 
No restraining order or preliminary injunction shall issue except upon the giVTing of 
security by the applicant, in such sum as the Court deems proper, for the paYntent of 
such costs and damages including reasonable attorney fees to be fixed by the Court, 
as may be incurred or suffered by any party who was found to have been wron~fully 
enjoined or restrained.. .. (Emphasis added), I 
I 
DEFENDANTS' MEMORANDUM IN SUPPORT OF MOTION FOR AtrTORNEY 
FEES -Po 2 : 
I 
1 Ltg i 
04/08/2008 10:28 FAX 208 338 MOORE & tLIA, LLP 141 004/012 
......... 
I 
Rule 56( c) allows for recovOJy of attotney rees incurred by any party who was found to bave 
, 
I 
been wrongfully eru2ined orrestrained. The Court's March 23, 2009 Memorandum pecisiOll and 
Order concluded that Defendants were wrongfully enjoined in regard to the tempo~ restraining 
order concerning the reservoir. ConsequentlYl Defendants are entitled to recover ~ttorney fees 
I 
expended in attempting to obtain relief from the restraining order. See e,g., Davidson Grocery Co. 
v. United States Fidelity & Guaranty Co., 52 Idaho 795, 21 P.2d 75 (1933); Divine.v. Cluj]; 110 
Idaho I, 713 P.2d 437 (Ct App 1985); McAtee v. Faulkner Land & Livestock, 113 I~O 393, 744 
P,2d 121 (Ct App 1987); Dun-ant v. Christensen, 117 Idaho 70, 785 P.2d 634 (1990i. 
Defendants respectfully request that this Court enter an award of attorney feJs pursuant to 
I.Re.p.65(c). 
Dated this ~ day of April, 2009. 
MOO & ELlA, LLP 
Attorneys 
Sessilee C 
DEFENDANTS; MEMORANDUM IN SUPPORT OF MOTION FOR A TORNEY 
FEES ·P. 3 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE , 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 
TWIN LAKES CANAL COMPANY, 
an Idaho corporation, 
Plaintiff, 
VS. 
WARREN CHOULES, an individual, 
and SESSILEE J. CHOULES, as 




) Case No. CV-2008-27S 
) 
I 
) : . 
) DEFENDANTS' MOTION FOR COSTS 







COME NOW DEFENDANTS, above-named, by and through their attorneys of 
record, and hereby move this Court for an Order granting Defendants an awar1 of costs and 
, 
attorney fees pursuant to Rule 65 (c) of the Idaho Rules of Civil Procedure. It isl respectfully 
I 
I 
submitted that based on the Court's earlier decision on Defendants' Motion to Dismiss in this 
I 
I 
case, and the Order vacating the restraining order regarding work on the l'eservOir' an 
assessment of costs and attorney fees in favor of the Defendants is warranted. 
DEFENDANTS' MOTION FOR COSTS AND ATTORNEY~S FEES· P. 1 
)51 
04/08/200910.28 FAX 20833670 MOORE & EllA, LLP 14J007/012 
This motion is based upon the Memorandum in Support, Memorandum f Costs and 
AttomeyFees, Affidavit of Steven R. Kraft and Affidavit ofAttomey Fees ofBl e S. Atkin! 
filed contemporaneously herewith. 
" Dated this i th day of April, 2009. 
MO 
... ~''''''''''' T, of the finn 
Warren eboules Ltd 
DEFENDANTS' MOTION FOR COSTS AND ATTORNEY'S FEES - P. 2 
15~ 
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CERTIFICATE OF MAILING 
~ , 
I HEREBY CERTIFY That on this 'y1l1 day of April, 2009, I served a tru~ and correct 
copy of the foregoing document, by the method indicated below! and addrfssed to the 
fOllOWing:, I 
Robert L. Harris 
Holden, Kidwell, Hahn & Carpo, 
PLLC 
1000 Rivenvalk Dr., Ste. 200 
P. 0, Box 50130 
Idaho Falls, ID. 83405-0130 
Blake Atkin 
Atkin Law Offices, PC 
837 South 500 West, Suite 200 
Bountiful, UT 84010 
/' U.S. Mail, postage prepaid i 
Hand Delivered I 
--Overnight Mail j 
7 Facsimile Transmission 208 523-9518 
E-Mail --
/ U.S. Mail, postage prepaid I 
Hand Delivered j 
..ovemightMail 
-.7---::?"'Pacsimile Transmission 801,533-0380 
__ E-Mail I 
I 
DEFENDANTS' MOTION FOR COSTS AND ATTORNEY'S FEES - P. 
153 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT 0lTHE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKL 
TWIN LAKES CANAL COMPANY, 




) Case No. CV .. 2008-275 
~009/012 
VS. 
) . ; 
) AFFIDAVIT OF COUNSEL IN 
) SUPPORT OF REQUEST FOR COSTS 
) ANDFEES 
WARREN CROULES, an individual, 
and SESSILEE 1. CHOULES, as 
Trustee of the Choules Family Trust, 
Defendants. 
STATE OF IDAHO) 
) ss. 








STEVEN R. KRAFT, being first dually sworn upon oath, deposes ajnd states as 
follows: 
1. That I am one of the attorneys retained to represent the Defendants ~ the 
abo'Ve-referenced case. 
AFFIDAVIT OF COUNSEL IN SUPPORT OF REQUEST FOR COSTS AND EES - P. 1 
04/08/2008 10:28 FAX 208 338 7 MOORE & EllA, LLP 141010/012 
--
2. That when this affiant was initially retained to represent said DefJndants, this 
affiant agreed to rates in the amount of $115.00 per hour for myself, and $13 5\ 00 per hour 
for Michael W. Moore. That it is this Affiant's experience that the foregoing r~tes are at or 
below the rate for this type of legal work. 
3. That submitted contemporaheously herewith. is a Memorandum of Costs and 
Attorney Fees. It is respectfully submitted that the foregoing Memorandum complies with 
the Idaho RIlles ofCivii Procedure and the requirements for such an award. Th~ the fees in 
fact were incmred and billed, some of which have been paid, and the balance tfwhiCh are 
due. , 
I 
4. That during the course of this case efforts were made to avoi~ excessive 
\ expenditures of time and expense. 
5. For the reasons set forth in Defendants' Memorandum in Support of a~sessment of 
costs and attorney fees, Defendants request an award of attorney fees be rhade in this 
I 
instance. . 
Further this affiant sayeth naught. 
Dated this lib day of April, 2009. 
STE 
AFFIDAVIT OF COUNSEL IN SUPPORT OF REQUEST FOR COSTS AND ES - P. 2 
155 
04 / 08 /2 00 9 10:2 9 FA X 208 336 7 MOORE & ELIA , LLP 
SUBSCRIBED AND SWORN to before me this £rJay of April, 20t9. 
Notary P11b1iCf();State of Idaho 
Residing at &;fA.. irJ~ 





14J 0 11 /0 12 
AFFIDAVIT OF COUNSEL IN SUPPORT OF REQUEST FOR COSTS AND ES - P. 3 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY That on this~th day of April, 2009, I served a truJ and correct 
copy of the foregoing document, by the method indicated below, and addr~ssed to the 
following: " . I 
Robert L. Harris 
Holden, Kidwell, Hahn & CarpO, 
PLLC 
1000 Riverwalk Dr., Ste. 200 
P. O. Box 50130 
Idaho Falls, ID, 83405-0130 
Blake Atkin 
Atkin Law Offices, PC 
837 South 500 West, Suite 200 . 
Bountiful, VT 84010 
v<.S. Mail, postage prepaid I 
. Hand Delivered 1 
~vemight Mail 
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E-Mail --
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--Hand Delivered I 
-Yvernight Mail 
~Facsimi1e Transmission 8011533-0380 
E-Mail --
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Post Office Box 6756 
Boise, Idaho 83707 
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I 
IN TIIE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF 1(Im 
STATE OF IDAHO, IN AND FOR THE COUNIT OF FRANKLIN : 
! 
TWIN LAKES CANAL COMPANY, 
an Idaho corporation, 
Plaintiff, 
VS. 
WARREN CHOULES, an individual, 
and SESSILEE J. CHOULES, as Trustee 















DEFENDANTS' :MEMORANDU OF 
COSTS AND ATTORNEY'S FE 
I 
COME NOW Defendants, above-named, and hereby submit their Memorand of Costs and 
I 
Attorney Fees incurred in the above-entitled action pursuant to I.R.c.P. 54(e)(1); (3) and (5). 
Defendants hereby request that an award of costs and attorney fees be assessed agrt Plaintiff 
under I.RC.P 65(c). I 
I 
The fee items ~tained in this Metn~d~ OfCo~ and ~ttomey Fees are'ro the be,t of 




DEFENDANTS; MEMORANDUM OF COSTS AND ATTORNEY'S FEES - P. 1 
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Attorney Steven R. Kraft 
DESCRIPTION 
Analysis .of Complaint and statutes. 
Analysis of file dDcuments and case law. 
Meeting with counsel regarding defense status and hearing .on motion 
to dismiss; analysis .of case law and status regarding dDcumentation. 
Analysis .of isSUes fDr next months hearing. 
Follow up with counsel; analysis DfrecDrds regarding reservoir. 












Case law regarding condenmation. 
Phone counsel regarding status; follow up with counsel 0.50 





Correspondence regarding filing; analysis of docUments from Plaintiffs 1.r.O 
counsel regarding prior lawsuit; contact counse1 regarding hearing; , 
cDntact CDurt regarding same; contact Blake Atkin. I 
Prepare stipulation tD vacate hearing; cDntact Atkin regarding same; 2.VO 
cDntact Plaintiff cDunsel; edit assDciation .of cDuns~l; analysis of case law i 
regarding condenmation. I 
Analysis .of condemnation and presumptive easement issues. 0, ~o 
Follow up with counsel regarding hearing; analysis of Pleadings 
regarding same. 
Contact counsel regarding stipulation to "Vacate hearingj contact court 
regarding hearing; analysis of Pleadings. 
Contact Atkin's office regarding hearing; contact court regarding same; 
contact Plaintiff counsel. 
Call from Plaintiff's counsel regarding hearing; call from court 
regarding same, 




DEFENDANTS' MEMORANDUM OF COSTS AND ATTORNEY'S FE S - P. 2 
~003/018 




















Meeting with counsel regarding defense status. 
Follow up regarding status ~ analysis of pleadings. 
Analysis from documents from court; analysis of Plaintiff s pleadings. 
Contact counsel regarding status; analysis of easement issues. 
Analysis of easement issues for pending motion; prepare documents for 
hearing. 
Calls on ehoulesl attorney meeting; return call; analysis of Plaintiffs 
pleadings regarding Motion to Dismiss. 
Analysis of pleading regarding motion to dismiss; call from counsel 
regarding status; analysis of caSe law;.analysis of pleadings from prior 
suit. 
Meeting with client and counsel regarding status; 
analysis of defenses regarding condemnation; drafting answer. 
Analysis of case law - drafting reply documents for motion to dismiss. 
Drafting briefing regarding motion to dismiss. 
Meeting with counsel regarding status and defense; editing briefmg. 
Meeting with counsel and Choules regarding defense - analysis of 
documents regarding defense. 
Drafting briefing regarding motion to dismiss. 
Meeting with counsel regarding status; editing report regarding same; 
editing briefing regarding same. 















Edit report regarding starus; analysis of easement issues for editing brief. 1. 0 
Drafting pleadings- preparing for hearing. 
Analysis of legal issues for briefing and hearing; analysis of documents 
from previous hearings. 








Correspondence with counsel regarding documents - analysis the same; 2. 0 
drafting Answer to the Complaint; contact counsel regarding pleadings; 
analysis the same. 
DEFENDANTS' MEMORANDUM OF COSTS AND ATTORNEY'S FE S - P. 3 
\~ 
f41004/018 
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01/29109 Drafting Answer to Complaint; correspondence with counsel regarding 2. 0 
documents; analysis of pleadings; drafting responsive pleadings, 
01129/09 Drafting Answer to the Complaint and drafting reply. 1. 0 
02/02/09 Drafting/editing reply brief. 
2·t
o 
02/03/09 Editing answer to Amended Complaint; analysis of pleadings regarding 4. 0 
motion to dismiss; drafting Teply brief; correspondence with counsel 
regarding same; analysis of documents regarding property. 
02/04109 Drafting reply brief regarding motion to dismiss. 
02/05109 Editing reply brief regarding motion to distniss; correspondence with 
counsel regarding Answer; preparing fOT hearing. 
02/06/09 Correspondence with counsel regarding Answer and hearing; editing 1. 0 
Answer; prepare for hearing. 
02/09/09 Prepare for bearing; contact client regarding Thursday. 1. 0 
02/10/09 Call from Warren CbouIes, return caU and prepare for bearing. 1. 0 
1.~0 02/11/09 Prepare for tomorrow bearing. 
+0 02112/09 Preparation for bearing; travel to Preston; meeting with Client; bearing; return travel. 
I 
02/13/09 Letter to carrier regarding yesterday's hearing and analysis ofCboules 
T evidence. 02/17/09 Analysis of documents from ChouJes. 1. 0 
02/18/09 Correspondence with Travelers regarding progress, call to Travelers t regarding same. 02/19/09 Analysis of Choules documents. O. 0 
02/23/09 Correspondence from Cowt and analysis of doouments. O'~O 
02/24/09 Follow up with counsel regarding status; analysis of records from O. 0 
client. I 
I 
02/25/09 Analysis of multimedia from the client; follow up regarding status 
T from hearing. 02/27/09 Follow up regarding status. O. 0 
DEFENDANTS' MEMORANDUM OF COSTS AND ATTORNEY'S FE S - Pi 4 
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Total hours - 90.50 
Total hours x $115.00 per hour: $10,407. 0 
ATTORNEY FEES 
Attorney Michael W. Moore 
DESCRIPTION -
Call from Files Shoemaker; conference on facts and issue; reviewing oJo 
::I::t::::a:::d:l:::'~::U:· o.t1o 
Return caUs to Harris, conference with Harris on the facts; calls to 1. 0 
Atkins and conference with Atkin on facts of issues; review the materials I 
from Atkin; caUs with William Shoemaker on thoughts to meet with I, 
Charles and view site. 
Study Pleadings from Plaintiff counsel; calls trying to reach Atkins and 1.~O 
Charles; calls to Charles VM; conferenc~ with Files Shoemaker on status I 
and how to proceed I 
Ana.lyzing issUes and how to proceed; call to Blake Atkin on bearing, 
division ofIabor and Plaintiff meeting; Drafting ~ report to Travelers on 
case facts and issue. 
Attempt to reach Atkinj reading cases and research on matters assened 
in Plaintiff's Amended Complaint, research on statutory constIUction 
issues; meeting with the state librarian doing legislative history search; 
calls to Atkins; calls to Choules. 
Attempts to r~ach Atkin; conference with Files on, status; draft letter to 
to Atkin. 
Call from Blake Atkin on hearing, brief, and issues of Mr. Choules. 
Call to Atkin trying to set up meeting and left message with finn. 
Conference with Files On status; return call to court; conference with 
staff and Judge Brown. 




















Review and respond to e-mails of Files. 
Call Choules/attomey meeting. 
Conference meeting with Warren Choules; study complaint and issues 
present; phone meeting with Files on direction and how to proceed. 
Lengthy phone meeting with Atkins on all pending issues and how to 
proceed. 
Assessing issues based on meeting with Defendant counsel; meeting 
with Defendants and Defendant counsel; pteparing budget and initial 
evaluation for Travelers on the ease. 
Studying Plaintiff's documents and wotking on initiat report to 
Travelers; working on budget 
Anaiyzing steps to be taken and formulating and dictating a budget; 
work on report to carrier. 
Total hours - 22.50 
Total hours x $125.00 (as of 01101109 










Parking reimbursement 2/12/09 - Hearing in Preston, Idaho 
Meal reimbursement 2112109 - Hearing in Preston, Idaho 
Mileage reimbursement 2/12/09 - Hearing in Preston, Idaho 
Total S ~88.08 
I 
141007/018 
TOTAL COSTS/ATTORNEY FEES $~3.733.08 
I 
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STATE OF IDAHO ) 
)SS: 
County of Ada ) 
MOORE & EllA, LLP 
AFFIDAVIT OF STEVEN It. KRAFT 
I, STEVEN R. KRAFT, being fIrst duly sworn upon oath depose and state as follows: 
141008/018 
1. That I am one of the attorneys representing the Defendants in the above-e titled action. 
That I have personal knowledge of the matters set forth herein. That the foregoing c sts and fees 
were in fact incurred in the defense of the above-referenced case. That it is this affi : t's belief 
that they were necessarily and reasonablely incurred and are in compliance with Rul 54. 
2, That the fees identified herein are reasonable for the foregoing reasons: 
(a) The aforementioned fees were generated over a period beginning in Nov mber 2008, 
and leading up to the present time. All such fees were generated and required to effi tively 
I defend the Defendants against Plaintiff's Complaint. I 
(b) That the fees generated and listed hereinabove were in fact billed to the c . ent at the 
stated rates, and the foregoing rates are at or below the rate for this type of legal wo k in the 
community. 
(c) Counsel for Defendants was required to analyze several legal issues in re ard to 
Plaintiff's Complaint and in preparation for Defendants' Motion to Dismiss. 
(d) The number of hours generated by each of the above-mentioned attorney in this case 
are commensurate with the experience and ability of the attorney specifically practi ed in this 
field of law. 
DEFENDANTS' MEMORANDUM OF COSTS AND ATTORNEY'S FE S - p. 7 
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3. Counsel for Defendants respectfully submit that the required fees are reas nable, were 
actually incurred, and were necessary to present a full and competent defense to Plai tiff's 
claims. 
4. Further, the statements made above in this Memorandum of Costs and Att mey Fees 
are true and correct to the best of my knowledge and belief. 
Dated this ~ day of April, 2009. 
By~~ ______ ~ ____________ _ 
.,.n.'"'"~ ... T, of the firm 
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CERTIFICATE OF MAILING 
I HEREBY CERTIFY That on this ~ day of April, 2009, I sezved a true an~ correct 
copy of the foregoing document, by the method indicated below, and addressed to rue following: 
Robert L. Harris 
Holden, Kidwell, Hahn & Carpo, PLLC 
1000 RiverwalkDr., Ste. 200 
P. O. Box 50130 
Idaho Falls, ID. 83405-0130 
Blake Atkin 
Atkin Law Offices, PC 
837 South 500 West, Suite 200 
Bountiful, UT 84010 
~s. Mail, postage prepaid 
Hand Delivered 
~emight Mail 
Facsimi1e Transmission 208-5~3-9518 
E-Mail I 
/u.s. Mail, postage prepaid 
Hand Delivered 
. _ (Aremight Mail I 
__ V_ FPRaccsimile Transmission 801-53t3-0380 
E-Mail 
DEFENDANTS' MEMORANDUM OF COSTS AND ATTORNEY'S FE S - p. 9 
04/08/2009 10:31 FAX 208 336 7 MOORE & EllA, UP @011/018 
~'-----:-: .... -_ .. -~\_--~.,-.,.- ...... -.. ---_ .... _-. 
~_ )i· . . - ~. 




WARREN CHOULES. an individual, and 
SESSILEEJ. CROULES, as Trustee of the 
ChouIes Family trust, 
Defendants. 
STATE OF UTAH ) 
:SS 
COUNTY OF DAVIS ) 
AFFIDAVIT OF ATTORNty FEES 
OF 
BLAKE s. ATKIN 
Case No. cv-08-275 
Blake S. A~ after being first duly swom, deposes and says: 
1. I am one of the attorneys of record for Defundants Sessilee and wlm-en Choules 
and make this affidavit based upon my knowledge and familiarity. I 
2. I am familiar with the cost oftega! fees in the state of Idaho and am also familiar 
I 
with the rates charged by lawyers in Idaho for compatable services. 
101 
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3. I am aware of the services that have been provided to my clientS W men and 
Sessilee Choules in connection with this matter. 
4. The amount of attorney fees in this case in opposing Plaintiffs m1tion for IRO 
and preliminary injunction and in moving to dismiss Plaintiffs' claims includes wo~ that was all 
I 
necessary and reasonable. That work included legal research, preparation of ~leadings and 
motions, preparing for hearings, attending hearings and presenting the case, ~ talking to 
potential expert witnesses. 
5. I have extensive litigation experience since 1984, and my nonnal ~oUtlY rate is 
$450.00 per hour, but in this case I cba!ged only S2i5.00 per hour. The rate ofS~.OO per hour 
charged by me in this matter is reasonable. 
6. I also had associates and a pamlegal in my office assist me willi soufe of 1he work 
done in this matter. John V, Mayer has been practicing law since 2004 and his normal hourly 
rate is $175.00 per hour and is oompamble to other attorneys with similar e1Perience and 
qualifications. Joseph R Pugsley has been practicing law since 2006 and his nomiat hourly rate 
I 
is $150.00 per hour and is comparable to oilier attorneys with similar ~ence and 
qualifications. Mary Lindsay Stott is a paralegal on my staff and her normal hourly rate is 
i 
$90.00 per hour When assisting:in legal matters and did so in this case. A line i~ report oftbe 
I 
time spent on this case by each lawyer and paralegal is attached hereto as ~bit ·'A". 
7. The total attorney fees and disbutsements. H1tached hereto as IExhibit ~", 
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I 
8. As set: out above, it is Illy opinio~ that the attorneys' fees incurred iq this case are 
reasonable and necessarily charged in matters such as these. 
DATEDthis4:- ofApril.2009. Ii/IIk 
Blake S. Atkin I 
I 
.~ i 
Blake S. Atkin having appeared before me this __ I • ,. day of April, 2009, ~d being duly 
swom did state that he had pel"SOD8l knowledge of the facts alleged above and that ey were true 
and correct 
...... \AN~ ~mr 
NQr.~KY PPB~IC. '1 ,"'IIEJ 1\ 
My commission ex:pire$: -,--,V __ 7",-_ -'--
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CHOULES ADV. TWIN LAKE CANAL COMPANY 
FeES~NG 
Wortdng 
Rate I Dam Explanation laWyer Hours Amaunt 
Jul.2.4J2008 Reading preliminary injurn;tion motion BSA 3.00 225.00 . S 675.00 
Ju12BJ2008 Preparing 10 respond in motion fOr 8SA 4.00 225.00 $ 900.00 
preliminary injunction 
Jul2912008 RevIew pleadings: research tdetlo motion JVM 0.50 175.00 $ 97. SO 
pracflce 
Jut 2912008 Response to preliminary Injunction BSA 3.00 225.00 i S 67fioo 
I 
Aug 212008 Research re prelfmlnBry lnjunc::ti6n BSA 2.00 225.00 I S 460.00 
I 
Aug 812008 Prep for bearing BSA 3.00 225.00 I $ 675.00 
Aug 712008 Prep for pre"mlnary Injunction hearfng BSA 4.00 225.00 . $ 900.00 
AUg Bl200B Prep fur preOmlnary Injunc!fon heating BSt'. •. 00 225.00 i $ 900.00 
Aug 9J2OO8 Prep for injuMtion hearing BSA 3.00 .225.00 I $ 875.00 
Aug 11J2OOa Prep for preliminary Injundfon work on BSA 5.1)0 225.00 $ 1,125.00 
anawer motion to dismiss and memo In support 
Aug 1.2J200B Prep fOr hearfng on preliminary injundlon SSA 2-00 225.00 I $ 450.00 
Aug 1312008 Prep for preliminary injunetion hnring BSA 6.00 225.00 i $ 1,350.00 
I 
Aug 141.2008 Prep for and anend preliminary InjtmeaIon BSA 8.00 225.00
1 s 1.800.00 
hearing 
Aug 1912000 Brief nr. statutory Interpretation BSA 2.00 225.00 : $ 450.00 
1 
Aug 2112000 Prep for preliminary I~uncf.lon hearing 8SA 8.00 225..00 I $ 1,900.00 
Aug 2212008 Prep for preliminary Injunction hearing BsA 8.00 225.00 I $ 1,&00.00 
i 
Aug 2312008 Prep for preliminary injUncIIon hearfng BSA 9.00 225.00 ! 2.025.00 
Aug 251200e Prep for prelimlnl!ll')' Injunction BSA 3.00 225.00 S 875.00 
Aug 2612008 Opposition to preliminary lr1uoction JHP 3.00 1!50.00 ! S 450.00 
i 
Aug 2112008 Prep for preliminary injunction 8SA 4.00 225.00 I $ 900.00 
ALlg2812000 motlon to continue hearing 01'1 preHmlnery JHp 2.30 150.00 $ 345.00 
Injunction 
Aug29J20D6 Preliminary Injundlon BSA 4.00 225.00 $ 900.00 
Aug3Ol2OOe Research re: damages. issues BSA 3.00 22!i.00 $ 1575.00 
\1\ 
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i 
Sep 1f200B Prep lOr preliminary In/unction, trip to BSA 4.00 225.00 . $ 900.00 
lake etc. I mOtion to dismiss 
Sep 212008 Prep for preliminary Injundlon BSA 5.00 225.00 $ 1,125.00 
Bep 312008 Prep for preliminary Injunctlm 8SA 8,00 225.00 $ 1,800.00 
Sep 4/2008 Researcil re: damage clelms BSA 3.00 225.00 $ 675.00 
Sep4J2008 Pl9J)lbr preliminary ~unctim 8SA 3.00 225.00 $ 675.00 
Sep 512008 moUon to dismiSs verifled amended campleint JHP O.SO 150.00 I S 75.00 
Oct 3/2008 Talking to potential gper1G !SA 3.00 225.00 ! S 615.00 
Oct 2Of2()(l6 Tslklng to potential elq:'eI1s BSA 2.00 225.00 I $ 450.00 
Oct 2812008 Expert search BSA 2.00 225.00 $ 450.00 
Nov 51200S Memorandum in SUl)port of motion to dismlM BsA a.oo 225.00 I $ 675.00 
I 
105..00 Nav25flOO8 matlon to dismiss JVM 0.60 17fi.OO I $ 
Nov .2.512008 preparing/editing memOlllndum In I1JPPort of MLS 0.90 90.00 S 81.00 
motion to dismis13, copying, faxing end 
I 
maHing pleading 
Nov 281200e email M Blake re: insunance caunsel JVM 0.20 $ 36.00 175.00 ! 
Jan 1412009 Talk with insUrtmce oounsef, meeting witt! eM 2.00 .225.00 $ 450.00 
dlent 
Jan26J2Q09 Meeting WIth Mike Moss expert BSA 3.00 225.00 $ 675.00 
Jan 2B12009 copying and scanning twir! lakes e:rhlblt MLS 0.70 90.00 S 63.00 
binder 
Jan 3012009 preparing arg\.ment folder MLS 0.20 eo.OO $ 18.00 
F~ 212009 Prep for malion to dismls& esA. 1.00 225.00 $ 225.00 
Feb 9l2OO9 preparing argument tclder for hearing on MLS 1.00 SO.OO I s 90.00 
2112109 
Feb 1012009 preparing argument folder for 2/12 hearing MLS 2.60 90.00 $ 234.00 
Feb 1112009 Prep!!rlng for heering an motion to dismiss BSA B,OO 225.00 $ 1.3S0.00 
Feb 12.12009 Preparing for and attending heating on BsA 3.00 225.00 $ 676.00 
motion to dismiss 
Mer 1312009 Meeting with potentlal axperl9 re: BSA 3.00 226.00 $ 675.00 
condemnation 
Mar .25/2009 Condemmdiali interviewing expert witnesses BSA. 3.00 225.00 $ 675.00 
TobI": 154..50 $ 33,533.&0 
Il~ 
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DISBURSEMENTS 
.9J!!!!: 
~8f2009 FIling Fee $ 58.00 
Feb 2012009 Pacer Service Charge $ 0.56 
Total Other $ .58.68 
~ 
Nov 2512008 F8Xl!IS 18 @ 0.50 $ 9.00 
Jan 17flOO9 Faxes 12 @ 0.80 $ 6.00 
TotIl Faxes $ 1S.GO 
Posta$!! 
Nov 1512008 Postage $ 1.00 
Jan 2812009 Postage S 4.95 
Total postqa $ 11M 
el!gtoeoe18s 
Nov251200B Photocopies 16 @ O.2«l $ 3.20 
Jan 1712009 Photocopies 2 @ 0.20 $ 0.40 
Jan .2812009 Photocopies 176 @ 0.20 S 35..20 
Total Phomeoples $ 38.8IJ 
On,"" Research 
Aug 2012008 On-LIne Research $ eo.56 
Sep20/2Q06 On-Line Researdl S 52..72 
Feb 2012009 On-Une Research $ 48AS 
Total On-line R .... rch $ 181.83 
Oveml9htShipping 
&!p 1112009 Overnight Shipping $ 31.90 
Mar 2012009 OVernight Shipping $ 22.34 
Total OvemlghtSh"'~ing $ &UA 
Total DlsbUJUmante $ 334.. 
Total Fees $33,533.50 
Total Oisbursemsnts $ S34.3CI 
Grand Total $33,887.88 
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MICHAEL W. MOORE (ISBN 1919) 
STEVEN R KRAFT (ISBN 4753) 
MOORE & ELlA, LLP 
09 APF? - 8 FI'1 I; I 7 
l:y'~I~I.~. HK Post Office Box 6756 
Boise, Idaho 83707 
Telephone: (208) 336-6900 
Facsimile: (208) 336-7031 
I I f.TPOT( 
I 
I 
Attorneys for Defendants Warren and Sessilee Choules I 
IN THE DISTRICT COURT OF TIlE SIXTH ruDICIAL DISTRICT J THE 
I 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLrf 
TWIN LAKES CANAL COMPANY; ) 
an Idaho corporation, ) 
Plaintiff, 
VS. 
WARREN CHOULES, an individual; 
and SESSILEE 1. CROULES; as 
Trustee of the Choules Family Trust, 
Defendants. 
) Case No. CV-2008-275 
) 
) 








PLEASE TAKE NOTICE that on the 23n1 day of April, 2009 at the hour of31oo o'clock 
p.m. of that day, or soon theteafter as counsel can be heard, at the above-entitled coJouse located 
at 39 West Oneida, in the City of Preston, County of Franklin, State of Idaho, the lbove-named 
Defendant will call upon and present for heating before the Honorable Judge Mitch 11 W. Brown 
its Defendants' Motion for Costs and Attorneys fees. 
NOTICE OF HEARING - P.l 
04/08/2008 12: 13 FAX 208 338 7 MOORE & EllA, LLP ~ 003/004 
Dated this 8111 day of April, 2009. 
MOORE & ELlA, LLP 
By 0," i< 1. ~ 
fit. ~ STeVEN R. KRAFT 7rthefuIn i 
Attorneys for Defendants Warren Choules ~d 
Sessitee ehoules I 
I 
NOTICE OF BEARING - P. 2 
, 70 
Donald L. Harris, Esq. (ISB #1969) 
Robert L. Harris, Esq. (ISB # 7018) 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.CO 
1000 Riverwalk Drive, Suite 200 
Idaho Falls, Idaho 83402 
P.O. Box 50130 
Idaho Falls, Idaho 83405-0130 
Telephone: (208) 523-0620 
Facsimile: (208) 523-9518 
Attorneys for Plaintiff 
Fll ED 
09 APR I 6 AM 10: O! 
FN ANKUN COUNr Y CLERK 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 




WARREN CHOULES, an individual, and 
SESSILEE 1. CHOULES, as Trustee of the 
Choules Family Trust, 
Defendants. 
Case No. CV-2008-0275 
MOTION TO SHORTEN TIME 
Twin Lakes Canal Company, by through counsel of record, Robert L. Harris ofthe law firm 
HOLDEN, KIDWELL, HAHN & CRAPO, P .L.L.C., moves the Court for an order shortening time for Twin 
111 
Lakes' Motion for Certification Pursuant to LR.C.P. 54(b), pursuant to Rule 7(b)(3), Idaho Rules of 
Civil Procedure. 
The Court has set the date for a hearing on status for April 23, 2009, and it would be 
appropriate to have the hearing on the 54(b) motion on that date. 
Oral Argument is not requested. 
DATED this I~day of April, 2009. 
Robert L. Harris, Esq. 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C. 
2 - MOTION TO SHORTEN TIME (1~ 
CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State ofIdaho, resident of and with 
my office in Idaho Falls, Idaho; that I served a copy of the following described pleading or document 
on the attorneys listed below by hand delivering, by mailing or by facsimile, with the conect postage 
thereon, a true and conect copy thereof on this ~ day of April, 2009. 
DOCUMENT SERVED: MOTION TO SHORTEN TIME 
SERVED UPON: 
Michael W. Moore (.[ ) First Class Mail 
Moore & Elia, LLP ( ) Hand Delivery 
P.O. Box 6756 (.[ ) Facsimile 
Boise, Idaho 83707 ( ) Other 
Fax No.: 208-336-7031 
Blake S. Atkin (.[ ) First Class Mail 
Atkin Law Offices, PC ( ) Hand Delivery 
837 S. 500 W., Ste. 200 (.[ ) Facsimile 
Bountiful, UT 84010 ( ) Other 
Fax No.: 801-533-0380 
G:IWPDATAIRLH\7168·QQ7 Choule,. EasementI54(B). Motion. Shorten Time.wpd:cdv 
3 - MOTION TO SHORTEN TIME 
Donald L. Harris, Esq. (ISB # 1969) 
Robert L. Harris, Esq. (ISB # 7018) 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.c. 
1000 Riverwalk Drive, Suite 200 
Idaho Falls, Idaho 83402 
P.O. Box 50130 
Idaho Falls, Idaho 83405-0130 
Telephone: (208) 523-0620 
Facsimile: (208) 523-9518 
Attorneys for Plaintiff 
FIt ED 
09 APR I 6 AM 10: O! 
FRANKLIN COWny OlERK 
-..JK...u.l.~LlJhRib ____ ~_ 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 




WARREN CHOULES, an individual, and 
SESSILEE 1. CHOULES, as Trustee ofthe 
Choules Family Trust, 
Defendants. 
Case No. CV-2008-0275 
MOTION FOR CERTIFICATION 
PURSUANT TO I.R.CP. S4(b) 
Twin Lakes Canal Company ("Twin Lakes"), by and through its attorney of record, Robert 
L. Harris, Esq., of HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.c., pursuant to Rule 54(b) ofthe Idaho 
1 gO 
Rules of Civil Procedure, hereby moves this court to certify as final a portion of its March 23,2009 
Memorandum Decision and Order on Defendants' Motion to Dismiss. Specifically, Twin Lakes 
moves this court to certify as final its decision concerning the statutory interpretation of Idaho Code 
§ 5-246, wherein the court held that this statute created a new unique type of prescriptive overflow 
easement under Idaho law. As a result of this determination, the court dismissed the pOliion of Twin 
Lakes' damages claim pertaining to the Twin Lakes Reservoir, and sua sponte vacated the temporary 
restraining order previously agreed to between the parties and ordered by the court on September 4, 
2008. 
This motion is supported· by Twin Lakes' Memorandum in Support of Motion for 
Certification under LR.C.P. 54(b). 
DATED this I~day of April, 2009. 
2 - MOTION FOR CERTIFICATION PURSUANT TO I.R.C.P. 54(b) 
,~ r 
CERTIFICATE OF SERVICE 
I hereby certify that I am a duly licensed attorney in the State ofIdaho, resident of and with 
my office in Idaho Falls, Idaho; that I served a copy ofthe following described pleading or document 
on the attorneys listed below by hand delivering, by mailing or by facsimile, with the correct postage 
thereon, a true and correct copy thereof on this ~ day of April, 2009. 
DOCUMENT SERVED: MOTION FOR CERTIFICATION PURSUANT TO I.R.C.P. 54 (b) 
SERVED UPON: 
Michael W. Moore 
Moore & Elia, LLP 
P.O. Box 6756 
Boise, Idaho 83707 
Fax No.: 208-336-7031 
Blake S. Atkin 
Atkin Law Offices, PC 
837 S. 500 W., Ste. 200 
Bountiful, UT 84010 
Fax No.: 801-533-0380 
G:I WPDAT AIRLHl7168-007 Chou Ie" EasementI54(B).Motion. wpd 
(..[ ) First Class Mail 
( ) Hand Delivery 
(..[ ) Facsimile 
( ) Other 
(..[ ) First Class Mail 
( ) Hand Delivery 
(..[ ) Facsimile 
( ) Other 
Robert L. Harris 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.c. 
3 - MOTION FOR CERTIFICATION PURSUANT TO I.R.C.P. 54(b) 
lR2 
Donald L. Harris, Esq. (ISB # 1969) 
Robert L. Harris, Esq. (ISB # 7018) 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.c. 
1000 Riverwalk Drive, Suite 200 
Idaho Falls, Idaho 83402 
P.O. Box 50130 
Idaho Falls, Idaho 83405-0130 
Telephone: (208) 523-0620 
Facsimile: (208) 523-9518 
Attorneys for Plaintiff 
'F'l ED 
09 APR f 6 AM 10: O! 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 




WARREN CHOULES, an individual, and 
SESSILEE J. CHOULES, as Trustee ofthe 
Choules Family Trust, 
Defendants. 
Case No. CV-2008-0275 
MEMORANDUM IN SUPPORT OF 
MOTION FOR CERTIFICATION 
PURSUANT TO LR.C.P. S4(b) 
Twin Lakes Canal Company ("Twin Lakes"), by and through its attorney of record, Robert 
L. Harris, Esq., of HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C., hereby submits this .Memorandum 
in Support a/Motion/or Certification Pursuant to IR.C.P. 54(b). For the reasons set forth below, 
the court should grant Twin Lakes' Motion/or Certification Pursuant to IR.C.P. 54(b). 
I. INTRODUCTION AND PROCEDURAL HISTORY 
Twin Lakes is an Idaho Corporation which provides irrigation water to its shareholders. 
Twin Lakes owns and operates the Twin Lakes Canal and Twin Lakes Reservoir, both of which are 
located in Franklin County, Idaho. Twin Lakes delivers water for irrigation purposes to a service 
area of approximately 25,000 acres primarily located on the west side of Franklin County. 
The Choules Family Trust ("Choules") owns property which is partially covered by Twin 
Lakes Reservoir (the "Choules Property"). In 200.4, Choules sued Twin Lakes for various causes 
of action, one of which related to Twin Lakes' storage of water on the Choules Property. In 2006, 
Twin Lakes was awarded a Judgment in Franklin County Case No. CV -04-241 declaring that Twin 
Lakes owns an"easement to fill the Twin Lakes Reservoir to a gauge height 75.2 on the Choules 
Property. " 
At some point prior to November 2007, Defendants began using heavy equipment to move 
earth, rocks, concrete, and other debris from elsewhere on the Choules Property to areas below gauge 
height 75.2 in Twin Lakes Reservoir. Twin Lakes was concerned that by moving earth, rocks, 
concrete, or other debris to areas below gauge height 75.2 on Twin Lakes Reservoir, that it reduced 
the volume of space that Twin Lakes can use to store water for its shareholders. Twin Lakes was 
also concerned that use of heavy equipment below gauge height 75.2 on Twin Lakes Reservoir 
damaged a clay lining which Twin Lakes previously installed to plug a leak in the Twin Lakes 
Reservoir. 
2 - MEMORANDUM IN SUPPORT OF MOTION FOR CERTIFICATION PURSUANT TO LR.C.P. 54(b) 
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In addition, Defendants performed work on the Choules Property above the level of Twin 
Lakes Reservoir, but directly below the Twin Lakes CanaL The Twin Lakes Canal is located on a 
very sensitive area of the Choules Property, as it traverses a steep gradient, and requires substantial 
support below it to exist. Twin Lakes is concerned that removal of support material below the canal 
substantially increases the risk of a canal washout, which would be devastating to Twin Lakes' 
shareholders. 
Despite requests from Twin Lakes for Defendants to cease earth moving work on the Choules 
Property, Defendants continued to perform such work, thereby causing additional damage to the 
Twin Lakes Reservoir and Twin Lakes CanaL Twin Lakes was left with no choice but to file a 
Complaint against the Defendants, which was superceded by an Amended Complaint filed on August 
26, 2008. The Amended Complaint seeks condemnation of the Choules Property, a preliminary 
injunction prohibiting Defendants from using heavy equipment on the Choules Property, and for 
damages caused by the Defendants' activities. 
At the preliminary injunction hearing on August 14,2008, the Court entered a Temporary 
Restraining Order after "[b ]oth parties agreed that an injunction to prevent the defendants from using 
construction equipment on the reservoir or canal system may be entered by the Court."! The COUli 
further ordered that "upon agreement of both parties the Temporary Restraining Order that prevents 
the defendants from using construction equipment shall be continued until further order ofthe Court. 
This Order shall apply to both the reservoir and canal system." 
On September 5,2008, Defendants filed a Motion to Dismiss Amended Verified Complail1t 
for Failure to State a Claim Upon Which Relief May be Granted. The motion sought dismissal of 
t Minute Entry and Order at 2 (September 4, 2008). 
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Twin Lakes' claims for damages to the Twin Lakes Reservoir and Canal. Eventually the motion was 
heard on February 12,2009. 
On March 23, 2009, the court entered its MemorandUinpecision and Order on Defendants' 
Motion to Dismiss. The order did not grant the motion as to Twin Lakes' cause of action relating 
to the canal, and as to the Temporary Restraining Otder pertaining to the canal, the COUli held that 
it "shall remain in full force and effect until further order of the Court.,,2 
However, the Court did grant the motion to dismiss as to Twin Lakes' cause of action relating 
to the Twin Lakes Reservoir. The Court engaged in statutory interpretation ofIdaho Code § 5-246, 
and concluded that this statute created a new type of prescriptive overflow easement under Idaho 
law. Specifically, the Court determined that "Twin Lakes upon obtaining a prescriptive overflow 
easement in 2006 pursuant to Idaho Code § 5-246 acquired only those rights allowed under Idaho 
Code § 5-246 and not the rights it would have acquired had it obtained a prescriptive easement at 
common law.,,3 The court thereafter, sua sponte, vacated the Temporary Restraining Order 
pertaining to Defendants use of construction equipment in Twin Lakes Reservoir. 
Twin Lakes asserts that the Court's determination as to Idaho Code § 5-246 and the 
Temporary Restraining Order were in error, and seeks certification ofthese issues pursuant to Rule 
54(b) of the Idaho Rules of Civil Procedure. For the reasons set forth below, the district court should 
grant Twin Lakes' motion and certify these questions which stem out of statutory interpretation of 
Idaho Code § 5-246 as questions for the Idaho Supreme Court to review. 
2 Memorandum Decision and Order on Defendants' Motion to Dismiss at 11. 
31d. at 10. 
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II. ARGUMENT. 
A. Rule S4(b) Standard. 
LR. C.P. 54(b) (hereainfter, "Rule 54(b )") allows a ~istrict court to certify an order pertaining 
to a claim as final if the order resolves one or more of the claims between some or all of the parties, 
but not all of the claims.4 A motion to dismiss may be certified as a final order pursuant to Rule 
54(b) of the Idaho Rules of Civil Procedure.' . Thferernrination of whether a Rule 54(b) 
certification should be granted "rests in the sound discretion of the trial judge who is best able to 
evaluate the situation." In granting a 54(b) certificate, the district court "should determine whether 
the interests of justice served by an immediate appeal would outweigh the policy against piecemeal 
appeals. ,,6 
B. The Court's Memorandum Decision artd Order 011 De!elldal1ts , Motion to Disl1liss 
pertaining to the statutory interpretation ofidaho Code § 5-246 and subsequent 
dismissal of Twin Lakes' reservoir damages claim and order vacating the 
Temporary Restraining Order as to the Reservoir is certifiable under Rule 
S4(b). 
As stated above, a motion to dismiss is a certifiable order under Rule 54(b) if the order 
resolves one or more ofthe claims between some or all ofthe parties. As the district court correctly 
noted in its Memorandum Decision and Order on Defendants) Motion to Dismiss (hereinafter, 
"Order"), Twin Lakes' amended complaint raises three causes of action against the Defendants: 
In Count I, Twin Lakes seeks to "exercise the power of eminent domain" to condemn 
the Chouies property for "reservoirs, canals, and ditches." Count I is brought 
4 American Foreign Ins. Co. v. Reichert, 140 Idaho 394, 398-399, 94 P.3d 699, 703-04 (Idaho, 2004). 
5 See Selkirk Seed Co. v. State Ins. Fund, 135 Idaho 649, 22 P.3d 1028 (2000) for a case where the district 
court granted a motion to dismiss, and thereafter, upon motion of the non-moving party, issued a Rule 54(b) 
certification. Id. at 650, 22 P.3d at 1029. 
6 American Foreign Ins. Co., 140 Idaho at 399,94 P.3d at 704. 
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pursuant to Idaho Code § § 7-701 to 7-721. Count II requests a preliminary injunction 
against the Choules and Count III seeks monetary damages from the Choules.,,7 
In Defendants' Memorandum in Support of Motion to Dismiss Damage Claims, Defendants 
only requested that "Plaintiffs claims for damages be dismissed and that Defendants be awarded 
their attorney fees in bringing this motion."g Thus, Defendants only sought to dismiss Count III 
relating to monetary damages to the canal and reservoir. Defendants did not seek to dismiss the 
condemnation action, nor the preliminary injunction count. 
Thus, the district court has entered an order that does not resolve all of the counts against 
Defendants, and therefore, a Rule 54(b) celiification is appropriate because the Order only addressed 
one of Twin Lakes' claims. 
Rule 54(b) provides that the district court may direct the entry of a final judgment "upon one 
or more but less than all of the claims or parties only upon an express determination that there is no 
just reason for delay ... " Because the damages claim is separate from the condemnation action, the 
litigation pertaining to the main issue-condemnation-can go forward without delay while the Idaho 
Supreme Court considers the district court's interpretation ofIdaho Code § 5-246, and whether it 
was correct. 
C. The issue requested for certification is of crucial importance to reservoir owners 
in Franklin County and throughout Idaho, and merits review and a final 
determination by the Idaho Supreme Court. 
The district court set forth the correct framework for interpreting a statute, but nevertheless 
erred in concluding that Idaho Code § 5-246 created a new and unique type of prescriptive overflow 
easement under Idaho law. The court made this detehnination despite the rule in Idaho that "changes 
i Order at 2. 
8 Defendants' Memorandum in Support of Motion to Dismiss Damage Claims at 6, November 25, 2008. 
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in the common law by adoption of a statute may not be presumed, nor may such changes be 
accomplished by legislation of doubtful implication."9 
The issue decided by the district court is a significant issue that will affect other reservoir 
owners in Franklin County, and will further affect reservoir owners throughout Idaho. It is no small 
thing to declare that Idaho has a new and unique type of prescriptive overflow easement. The 
decision will have lasting precedential implications and if correct, will dictate what type of 
prescriptive overflow easement reservoir owners may be able to obtain or seek to obtain. Such a 
critical issue should be reviewed by Idaho's highest court, especially because the issue presented is 
an issue of law that will define the rights and obligations of the sometimes difficult relationship 
between a record title owner of property (servient estate) and the easement holder (the dominant 
estate). For these reasons, the district court should grant Twin Lakes' Rule 54(b) motion. 
III. CONCLUSION. 
F or the reasons set forth above, the court should grant Twin Lakes' Motionfor Certification 
Pursuant to JR.CP' 54(b). 
DATED this J~~ay of April, 2009. 
~L. 
Robert L. Harris, Esq. 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L-L-c. 
9 Industrial Indem. Co. v. Columbia Basin Steel & Iron Inc., 93 Idaho 719, 723,471 P.2d 574. 579 (1970). 
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WARREN CHOULES; an individual, and 
SESSILEE 1. CHOULES, as Trustee ofthe 
Choules Family Trust, 
Defendants. 
Case No. CV-2008-0275 
PLAINTIFF'S OBJECTION TO 
DEFENDANTS' MOTION FOR COSTS 
AND ATTORNEY'S FEES 
Twin Lakes C~al Comp~y ("Twin Lakes"), by ~d through its attorney of recotd, Robert 
L. Harris, Esq., of HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C., hereby objects to Defendants' 
Motion for Costs and Attorney's Fees. For the reasons stated below, this court should deny 
Defendants' motion. 
I. INTRODUCTION~ 
Twin Lakes is an Idaho Corporation which provides irrigation water to its shareholders. 
Twin Lakes owns and operates the Twin Lakes Canal and Twin Lakes Reservoir, both of which are 
located in Franklin County, Idaho. Twin Lakes delivers water for irrigation purposes to a service 
area of approximately 25,000 acres primarily located on the west side of Franklin County. 
The Choules Family Trust ("Choules") owns property which is partially covered by Twin 
Lakes Reservoir (the "Choules Property"). In 2004, Choules sued Twin Lakes for various causes 
of action, one of which related to Twin Lakes' storage of water on the Choules Property. In 2006, 
Twin Lakes was awarded a Judgment in Franklin County Case No. CV-04-241 declaring that Twin 
Lakes owns an"easement to fill the Twin Lakes Reservoir to a gauge height 75.2 on the Choules 
Property. " 
At some point prior to November 2007, Defendants began using heavy equipment to move 
earth, rocks, concrete, and other debris from elsewhere on the Choules Property to areas below gauge 
height 75.2 in Twin Lakes Reservoir. Twin Lakes was concerned that by moving earth, rocks, 
concrete, or other debris to areas below gauge height 75.2 on Twin Lakes Reservoir, that it reduced 
.. 
the volume of space that Twin Lakes can use to store water for its shareholders. Twin Lakes was 
also concerned that use of heavy equipment below gauge height 75.2 on Twin Lakes Reservoir 
damaged a clay lining which Twin Lakes previously installed to plug a leak in the Twin Lakes 
Reservoir. 
In addition, Defendants performed work on the Choules Property above the level of Twin 
Lakes Reservoir, but directly below the Twin Lakes Canal. The Twin Lakes Canal is located on a 
very sensitive area of the Choules Property, as it traverses a steep gradient, and requires substantial 
support below it to exist. Twin Lakes is concerned that removal of support material below the canal 
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substantially increases the risk of a canal washout, which would be devastating to Twin Lakes' 
shareholders. 
Despite requests from Twin Lakes for Defendants to cease earth moving work on the Choules 
Property, Defendants continued to perform such work, thereby causing additional damage to the 
Twin Lakes Reservoir and Twin Lakes Canal. Twin Lakes was left with no choice but to file a 
Complaint against the Defendants, which was superceded by an Amended Complaint filed on August 
26, 2008. The Amended Complaint seeks condemnation of the Choules Property, a preliminary 
injunction prohibiting Defendants from using heavy equipment on the Choules Property, and for 
damages caused by the Defendartts' activities. 
At the preliminary injunction hearing on August 14,2008, the Court entered a Temporary 
Restraining Order after "[b1oth parties agreed that an injunction to prevent the defendants from 
using construction equipment on the reservoir or canal system may be entered by the Court."l The 
Court further ordered that "upon agreement of both parties the Temporary Restraining Order that 
prevents the defendants from using construction equipment shall be continued until further order of 
the Court. This Order shall apply to both the reservoir and cal).al system." 
On September 5, 2008, Defendants filed a Motion to Dismiss Amended Verified Complaint 
for Failure to State a Claim Upon Which Relief May be Granted. The motion sought dismissal of 
Twin Lakes' claims for damages to the Twin Lakes Reservoir and Canal. Eventually the motion was 
heard on February 12,2009. 
On March 23,2009, the court entered its Memorandum Decision and Order on Deftndants' 
Motion to Dismiss. The order did not grant the motion as to Twin Lakes' cause of action relating 
I Minute Ently and Order at 2 (September 4,2008) (emphasis added). 
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to the canal, and as to the Temporary Restraining Order pertaining to the canal, the Court held that 
it "shall remain in full force and effect until further order of the COurt."2 
However, the Court did grant the motion to dismiss as to Twin Lakes' cause of action relating 
to the Twin Lakes Reservoir. The Court engaged in statutory interpretation ofIdaho Code § 5-246, 
and concluded that this statute created a new type of prescriptive overflow easement under Idaho 
law. Specifically, the Court determined that "Twin Lakes upon obtaining a prescriptive overflow 
easement in 2006 pursuant to Idaho Code § 5-246 acquired only those rights allowed under Idaho 
Code § 5-246 and not the rights it would have acquired had it obtained a prescriptive easement at 
common law.,,3 The court thereafter, sua sponte, vacated the Temporary Restraining Order 
pertaining to Defendants use of construction equipment in Twin Lakes Reservoir. 
On April 7, 2009, Defendants filed their motion for costs and attorneys fees, claiming that 
they are entitled to $47,600.96 in attorneys fees pursuant to Rule 65(c) of the Idaho Rules of Civil 
Procedure. For the reasons set forth below, their motion should be denied. 
II. ARGUMENT. 
1. Defendants' Request for Fees Should be Denied Because Defendants Were Not 
Wrongfully Enjoined. 
a. The District Court Did Not Hold That Defendants Were Wrongfully Enjoined. 
As an initial matter, Defendants' claim that "[t]he Court's March 23,2009 Memorandum 
Decision and Order concluded that Defendants were wrongfully enjoined in regard to the temporary 
restraining order concerning the reservoir.,,4 There is not a finding that Defendants were wrongfully 
enjoined in the district court's order. This statement is inaccurate. 
2 Memorandum Decision and Order on Defendants' Motion to Dismiss at 11. 
3 !d. at 10. 
4 Defendants' Memorandum in Support of Motion/or Attorney Fees at 3. 
4 - PLAINTIFF'S OBJECTION TO DEFENDANTS' MOTION FOR COSTS AND ATTORNEY'S FEES 
~t{) 
b. The Temporary Restraining Order Remains Partially Intact. 
Defendants bring their motion for costs and fees based on an erroneous reading of the Court's 
March 23, 2009 Memorandum Decision and Order. Defendants assert that fees are recoverable 
under Rule 65( c), LR.C.P., when a party is "wrongfully enjoined," and further assert that the Court's 
Memorandum Decision held that Defendants were wrongfully enjoined. This assertion is 
inconsistent with the substance ofthe Court's order. 
The Court noted that the Temporary Restraining Order had enjoined the Defendants from 
"engaging in any further equipmeIit work . . . on the property . . . until further order of the 
Court.",5 However, the Court's Memorandum Decision only granted the Defendants partial relief. 
The Court held, in part, that the Defendants' Motion to Dismiss, 
as it relates to Count II and Count III of the Amended Complaint, to the extent those 
Counts deal with the canal system which 'crosses' the Choules land is hereby 
Denied. It is further Otdered that the Restraining Order dated September 4, 2008 
prohibiting the Choules "from using construction equipment on the canal system" 
shall remain in full force and effect until further order of the Court.6 
Because the portion of the Restraining Order dealing with the canal system remains intact, the 
Defendant's were not "wrongfully enjoined" by that portion ofthe September 4,2008, Order. 
b. Defendants Were Not Wrongfully Enjoined Because They Agreed To The Tempormy 
Restraining Order. 
In the district court's minute entry dated September 4, 2008, the court summarized the 
proceedings before the court on August 14,2008. The court recorded: 
Both parties agreed that an injunction to prevent the defendants from using 
construction equipment on the reservoir or canal system may be entered by the Court. 
5 Memorandum Decision and Order on Defendants' Motion to Dismiss at 11 (emphasis added). 
6 Jd. (emphasis in original). 
5 - PLAiNTIFF'S OBJECTION TO DEFENDANTS' MOTION FOR COSTS AND ATTORNEY'S FEES 
IT IS HEREBY ORDERED that upon agreement of both parties the 
Temporary Restraining Order that prevents the defendants from using construction 
equipment shall be continued until further order of the Court. The Order shall apply 
to both the reservoir and canal system.7 
The Defendants agreed to the temporary restraining order, yet claim they were wrongfully 
enjoined. Defendants have cited to no authority for this type of argument. Having agreed to the 
Temporary Restraining Order, Defendants cannot now claim they were wrongfully enjoined. 
Further, Defendants' pleadings did not seek a dissolution of the Temporary Restraining 
Order. Rather, they sought dismissal of the damages and preliminary injunction claims. This 
appears to be a recognition that the Temporary Restraining Order was mutual, and therefore, 
Defendants were not wrongfully enjoined. 
2. The District Court's Memoranduni Decision and Order on Defendants' Motion 
to Dismiss is Not a "Final Judgment" Under the Idaho Rules of Civil Procedure, 
and Therefore, Their Petition for Attorney's Fees is Premature. 
"Generally, an injunction may be deemed to have been wrongfully issued ... only if there 
has been a final judgment or equivalent determination that the plaintiff was not entitled to an 
injunction."g The Court's Memorandum Decision and Order in this case was a response to 
Defendant's Motion to Dismiss Twin Lakes' damages and preliminary injunction claims. As noted 
above, part of the temporary restraining order remains intact, and further, the condemnation action 
sought by Twin Lakes still remains. Thus, the Memorandum Decision and Order does not constitute 
a "final judgment" under Rule S4(b) of the Idaho Rules of Civil Procedure, which states in part: 
any order or other form of decision, however designated, which adjudicates less than 
all the claims or the rights and liabilities ofless than all the parties shall not terminate 
the actions as to any of the claims or parties, and the order or other form of decision 
7 Minute Entry and Order at 2, (September 4, 2008). 
8 Phoenix Aviation, Inc. v. MNK Enterprises, Inc., 128 Idaho 819, 823, 919 P.2d 348,352 (Ct.App. 1996). 
(emphasis added). 
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is subject to revision at any time before the entry of judgment adjudicating all the 
claims and the rights and liabilities of all the parties.9 
(Emphasis added.) The Memorandum Decision and Order did adjudicate less than all of the issues 
in this case. Under the terms of Rule 54(b), it was not a final judgment. 
As noted in the text of the Rule, until judgmentis final the Court can revise, adjust, or reverse 
its orders. See, e.g., Rule 11 (a)(2)(B) ("A motion for reconsideration of any interlocutory orders of 
the trial court may be made at any time before the entry of final judgment ... ") (emphasis added); 
Telford v. Mart Produce, Inc., 130 Idaho 932, 934, 950 P.2d 1271, 1273 (1998) ("This Court has 
held that I.R.C.P. 11 (a)(2)(B) provides authority for a district court to reconsider and vacate 
interlocutory orders so long as a final judgment has not yet been ordered."); Puckett v. Verska, 144 
Idaho 161, 158 P .3d 937 (2007) ("[U]ntil a final judgment has been entered, an order granting 
summary judgment is an interlocutory order and subject to reconsideration ... "). In the absence of 
a final judgment on the matter, the COlili's Memorandum Decision and Order vacating part of the 
Restraining Order is subject to revision. 
Additionally, under Rule 54(b), Twin Lakes has recently filed a motion for certification to 
the Idaho Supreme Court. This procedural avenue is available at any time during the proceedings. 
If the district court granted awards of attorney's fees piecemeal, it could result in numerous petitions 
for attorney's fees during the course of the litigation. It is more orderly and appropriate to wait until 
there is a final judgment before awarding attorney's fees. In Phoenix Aviation v. MNK Enterprises, 
Inc., a party made a request under Rule 65( c), LR.C.P., after the court had dissolved a preliminary 
9 Emphasis added. 
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injunction but before the court had issued a final judgment. T1Je court affirmed that the timing of 
the request was premature. to 
As noted above, the Court's decision in this case to dissolve part of the Restraining Order 
is subject to revision or reversal at any time before a final judgment is entered. Thus, Defendants 
must wait until such a final judgment is entered before making their request for fees under Rule 
65(c), LR.C.P. For that reason, the Court should deny Defendants' motion. 
3. Defendants Have Not Segregated Fees Expended to Dissolve the Restraining Order 
From the Fees Incurred in Other Aspects of the Litigation. 
Alternatively, assuming, arguendo, that Defendants are entitled to any fees as a result the 
Court's Memorandum Decision, the amount requested is umeasonable and thus umecoverable. Rule 
65(c), LR.C.P., does not permit recovery of fees for litigation activity that is umelated to the 
Restraining Order. In Phoenix Aviation, Inc. V. MNK Enterprises, Inc., 128 Idaho 819,919 P.2d 348 
(Ct.App. 1996), the party requesting fees made "no effort to distinguish which fees or costs were 
incun'ed in connection with the Preliminary Injunction." 1I The court found that "segregation offees 
ascribable to the preliminary injunction was necessary, but was not provided by MNK.,,12 Thus, the 
court found that no award of fees was proper. 
In this case, Defendants' counsel have made no attempt to segregate the fees incurred in 
challenging the Temporary Restraining Order with fees incurred in other aspects of the litigation 
such as Plaintiff s damages claim to the canal or claim for condemnation. Importantly, the 
Defendant's did not challenge plaintiffs condemnation claim in the Motion to Dismiss. 
Nevertheless, the affidavits from Defendant's counsel appear to contain a blanket account of all the 
10 Phoenix Aviation, 128 Idaho at 824, 919 P.2d at 348. 
l1Id. at 825, 128 Idaho at 354. 
12Id. 
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fees incurred in all aspects of the litigation. The affidavits include entries which clearly have no 
relationship to the Temporary Restraining Orders. For example, the Defendant's claims fees 
incurred for "Research re: damage claims"; "Talking to potential experts"; "Meeting with potential 
experts re: condemnation"; "Condemnation interviewing expert witnesses"; "analysis of private 
condunation issue"; "Case law regarding condemnation." Moreover, like Phoenix Aviation, 
Defendant's request even includes fees incurred after a portion of the Temporary Restraining Order 
was dissolved. 
Rule 65( c), if applicable at all in this case, is not grounds for a blanket award of attorney fees. 
Rather, it allows a narrow recovery of fees directly incurred in dissolving the Temporary Restraining 
Order. Defendant has not segregated the fees incurred in litigating the Temporary Restraining Order 
from fees incurred in other aspects ofthis case. Like the court in Phoenix Aviation, this Court should 
hold that Defendant's motion is improper and deny the request for fees. 
4. The Amount of Fees Requested by Defendants is Manifestly Unreasonable. 
Additionally, if Defendants are entitled to any fees under Rule 65(c), LR.C.P., the amount 
they requested is manifestly unreasonable and the Court should deny the request. Rule 65( c), 
LR.C.P., limits the recovery to "costs and damages including reasonable attorney's fees."!3 "The 
calculation of reasonable attorney fees is within the discretion of the trial COurt.,,!4 "When awarding 
attorney's fees, a district court must considet the applicable factors set forth in LR.C.P. 54(e)(3) and 
may consider any other factor that the court deems appropriate."!5 
13 Emphasis added. 
14 Lettunich v. Lettunich, 145 Idaho 746, 749, 185 P.3d 258, 261 (2008) (citation and internal quotation 
marks omitted). 
15Id. at 749-50, 185 P.3dat261-62. 
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A review of the factors in Rule 54(e)(3), LR.C.P., illustrates that the amounts requested by 
Defendants is unreasonable. One factor asks the Court to consider the "results obtained." In this 
case the Restraining Order prevented the defendants from conducting further equipment work on the 
property. The Court's Memorandum Decision and Order left much of the Temporary Restraining 
Order intact. As noted above, the Court denied Defendants' motion with respect to the canal system 
crossing Defendants' property and Plaintiffwas successful in defending the Temporary Restraining 
Order with respect to construction equipment on the canal system. Thus, Defendants were not 
successful in totally dissolving the Restraining Order. 
Another factor asks the court to consider the time and labor required. "A court is permitted 
to examine the reasonableness of the time and labor expended by the attorney under LR.C.P. 
54(e)(3)(A) and need not blindly accept the figures advanced by the attorney."16 "An attorney 
cannot 'spend' his time extravagantly and expect to be compensated by the party who loses at 
trial.,,17 Defendants have requested fees for a total of267.5 hours of work. They have requested 
that fees for the services offive different attorneys at two different law firms, along with paralegal 
fees. 18 This Court need not compensate Defendants for a "duplication of effort. ,,19 Defendants have 
identified an excessive amount speht dissolving the Restraining Order. In essence, Defendants 
request an amount equal to six weeks of eight hour days devoted exclusively to dissolving the 
Temporary Restraining Order. By contrast, Plaintiffs cOUhsel and his fellow attorneys have spent 
16 Craft Wall of Idaho, Inc. v. Stonebraker, 108 Idaho 704, 706, 701 P.2d 324,326 (CLApp. 1985). 
17 Id. 
18 Defendants have asserted no authority for recovery of paralegal fees in Idaho. 
19 See id. 
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only 69.80 hours for the entire case.20 Based on our review of those records, Plaintiffs counsel 
appears to have spent approximately 26.4 hours in efforts that were successful in defending the 
Temporary Restraining Order on the canal. 
With respect to the other factors, counsel for Defendants have made no averments that would 
justify such a large award of fees. Because the amount requested by Defendants is umeasonable, it 
is not recoverable under Rule 65(c), LR.C.P. 
CONCLUSION 
Rule 65(c), LR.C.P., allows for recovery for "reasonable attorney's fees" when a party is 
"wrongfully enjoined." In this case Defendants have made no showing that they were wrongfully 
enjoined. Indeed, they agreed to the Temporary Restraining Order and further, the district court 
affirmed the Temporary Restraining Order as it relates to the canal. Moreover, a party must await 
a final judgement to determine Whether that party has been wrongfully enjoined. The Court's 
Memorandum Decision and Order is not a final judgment and as such is subject to revision or 
reversal. Thus, Defendants' request for attorney fees under Rule 65( c) is premature at this point. 
Alternatively, the Defendants have not segregated the fees incurred in dissolving the 
temporary restraining order from other fees. Finally, the amount of fees requested by the Defendants 
is clearly an excessive amount to spend dissolving the Temporary Restraining Order, and thus not 
recoverable under Rule 65( c)' s "reasonable attorney; s fees" limitation. For these reasons the COUli 
should deny Defendants' motion. 
20 See Affidavit of Attorney Robert L. Harris. 
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DATED this jlL!:day of April, 2009. 
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WARREN CHOULES, an individual, and 
SESSILEE J. CHOULES, as Trustee of the 
Choules Family Trust, 
Defendants. 
Case No. CV-2008-0275 
NOTICE OF ERRATA ON 
TWIN LAKES' MEMORANDUM IN 
SUPPORT OF CERTIFICATION 
PURSUANT TO I.R.C.P. S4(b) 
Twin Lakes Canal Company ("Twin Lakes"), by and through its attorney of record, Robert 
L. Harris, Esq., of HOLDEN , KIDWELL, HAHN & CRAPO, P .L.L.c., hereby submits this Notice of Errata 
on Twin Lakes' Memorandum in Support of Certification Pursuant to LR.C.P. S4(b). 
In the original memorandum, in the first full paragraph on page 6, the final two sentences of 
that paragraph states that Defendants only sought to dismiss Count III of Twin Lakes' complaint. 
This information was taken off of the original brief submitted by Defendants. However, upon further 
review of the motion filed on September 4, 2008, and the reply memorandum, Defendants sought 
to dismiss Counts II and III. While not necessarily critical to the motion for certification under Rule 
S4(b), Twin Lakes' brief should be corrected accordingly to correctly reflect the record. 
DATED this .u;!!:day of April, 2009. 
~L. 
Robert L. Harris, Esq. 
HOLDEN, KIDWELL, HAHN & CRAPO, P.L.L.C. 
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Case No. CVw2008-275 
MOTION TO SHORTEN TIME 
Defi dants, by and through their attorneys of record, move the Court for an order shortening 
time for De endants' Motion to Increase Bond, pursuant to Rule 7(b)(3), Idaho Rules of Civil 
Procedure. 
The 60urt has set the date for hearing on status for April 13, 2009, and it would be 
I 
appropriate to have the hearing on the Bond motion on that date. 
I 
MOTION ~O SHORTEN TIME - P. 1 
Orall Argument is not requested. 
I 
I 
Dat~d this 17ch day of April, 2009. 
By __ ~ ____ ~~ __________ __ 
S 
MOTION ~O SHORTEN TIME ~ P. :! 
i 
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vs. 
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MOTION TO INCREASE Bot 
COME NOW Defendants, above-named, by and through their attorneys of recott, and hereby 
move this Court for an Order increasing the current bond in this matter pursuant to IRC~ 65( c). The 
I 
origlnaI bond set by the Court was in the amount oftive thousand dollars ($5.000). SAid bond Was 
I 
I 
pledged in security for a temporary restraining order which was issued by this Co following a 
hearing on August 14,2008. 
MOTION TO lNCREASE BOND - P.l 
04/17/2008 14:38 FAX 208 338 7 MOORE & ELlA, LLP I4J 002/004 
I 
!Rep Rule 56( c) states, in pertinent part, that no preliminary injunction J issue except 
upon the giving of security in such sums as the Court deems proper, for the payment ~f such costs 
and damages including reasonable attorney fees as may be incurred or suffered by Jy party who 
I 
is found to have been 'Wl"ongfully enjoined and restrained. The Court's Memorandum becision and 
Order on Defendants' Motion to Dismiss dated March 23, 2009, effectively det ined that the 
Defendants were wrongfully enjoined or restrained in regard to the TRO covering the reservoir, by 
vacating the restraining order. Based on said ruling, Defendants moved this Court fo an award of 
attorney fees and costs pursuant to IRep 65(c). I 
On April 15, 2009, Plaintiffs fI.J.ed a Motion for Certification Pursuant to IRCP 54(b) . 
. According to Plaintiff's Motion. Plaintiffs seek to appeal this Court's decision interPreting Idaho 
I 
Code §5-246, dismissing Plaintiff's damage claim in regard to the reservoir and rele ing the TRO 
regarding same. Based upon the Plaintiff's current motion seeking an interloc tory appeal, 
Defendants will continue to incur costs and attorney fees related to the initial tempor restraining 
orders issued in 2008. Consequently, pursuant to Rule 65(c), it is necessary 10 increa e the current 
bond to adequately cover costs and damages, including reasonable attOrney fees, as m be incurred 
by Defendants as allowed under IRCP 65(c), as they continue to defend against Plain 'fIg' damage 
claims. 
Defendants have filed a Memorandum of Costs and Attorney Fees incurred, date in this 
matter pursuant to Rule 65(0). Defendants' motion is set for hearing on APri~ 23, 2009. 
Defendants' pleadings supporting their motion demonstrate that the current bond in e amount of 
five thousand dollars ($5,000) is inadequate to compensate Defendants for their fee 
allowed under Rule 65(c), and wil1 become even less adequate as Plaintiff proceeds 
MOTION TO INCREASE BOND - P. 2 
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on the damages issue. Defendants incorporate their pleadings filed in support ofMoJon for Costs 
and Attorney fees as if set forth :in full herein. 
Defendants hereby request that this Court increase the current bond to a mi mum of one 
I 
hundred fifty thousand dollars ($150,000). Such amount is reasonable under the m~date of Rule 
65(c). 
Oral argument is requested on this matter. 
Dated this ~ day of April, 2009. 
By~~ ________ ~ __________ __ 
EVEN R. K.RAF ,of the firm 
eys for Defendants y.; arren Choules d 
Sessilee Choules / 
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IN THE DISTRICT COURT OF TIlE SIXTIl JUDICIAL DISTRICT j TIlE . i 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 
Plaintiff, 
VS. 
WARREN CHOULES, an individual, 
and SESSILEE J. CHOULES, as 
Trustee of the Choules Family Trust, 
Attorneys Fees. 
141 002/008 
1. Plaintiffs Objection to Defendants' Motion for Costs Bnd Attorney Fees ~s Untimely. 
Defendants filed their Motion for Costs and Attorney Fees, and set the hearing on said 
motion for April 23, 2009. Under I.R.C.P. (7)(b)(3)(e) any responsive brief must be filed with the 
DEFENDANTS' REPLY BRIEF IN SUPPOR.T OF MOTION FOR C STS AND 
ATTORNEY FEES - P. 1 
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court, and served so that it is received by the parties, at least seven (7) days prior tal the hearing. 
Under the Idaho Rules, any response from Plsintiffto Defen~ts' motion had to be 
Court and served so that it was received by Defendants by April 16. 2009. This office . 
Plaintiffs objection until Apri120, 2009~ bare1y three days prior to the upcoming h g. 
Plaintiff has failed to meet the requirements of the Idaho Rules. and Plaintiff's Obj ectioll to 
Defendants I Motion for Costs and Attorneys Fees should be st?cken. 
2. Defendants Were Wrongly Enjoined. 
Plaintiff objects to Defendants' Motion for Costs and Attorney Fees, in part, ~ased on the 
assertion that Defendants were not "wrongfuUy/' enjoined. However, Plainti:ffpro~des no legal 
support for its conclusory assertions. Plaintiff simply states that the Court did not spe~i£icallY hold 
that Defendants were "wrongfully enjoined "that the temporary restraining order rembs partially 
intact, and that Defendants "agreed" to the temporary restrafulng order. Plaintiff pro~ides no case 
law or other legal authority indicating that these issues are relevant in determiJing Whether 
. I 
! 
Defendants were "wrongfully enjoined." I 
The terilporary restraining order in this case, in p~ prevented Defendants ~om making 
lawful use of their property in the area of the reservoir. The Court's Order regardinJDefendants' 
. I 
Motion to Dismiss determined that Defendants could make any lawful use of the property vis a vis 
the reservoir. Based on this ruling, the Court vacated the restraining order in regard to/the resenroir 
area. The only reason for the testraining order was Plaintiff's assertion that the Defendants' actions 
in regard ~o. their property viS • viS the reservoir were unlawful .. ~ere would be no ~0Il to lift 
the restralmng order, If Defendants had not been wrongfully enJomed from usmg Jerr property. 
I 
Plaintiff provides no legal basis for the assertion that a mutually agreed upon resJaining order 
DEFENDANTS' REPLY BRIEF IN SUPPORT OF MOTION FOR C~STS AND 
ATTORNEY FEES· P. i 
04/21/200810:43 FAX 2083367 MOORE & ELlA, LLP I4J 004/006 
i 
prevents an award of attorney fe., and costs under R11le 65( c). In Dumlnt v. ChrlistensL 117 Idaho 
70, 795 P.2d 634 (1990), the parties involved in the matter stipulated to the entry oJa temporary 
restraining order to maintain the statues quo. The district court awarded attorney feel under Rule 
65(0), and the Supreme Court affinned. There is no language in the opinion indic.Jg that either 
I 
Court took into account the fact that the temporary restraining or:der had been entered vt' stipulation. 
3. The Court's Memorandum Decision and Order is Final as to Plaintiffs Da age Claim 
in Regard to the Reservoir. I 
Generally, an injunction may deemed to have been wrongfully issued, sol as to allow 
recovezy on the bond, only if there has been a final judgment or equivalent determinttion that the 
I 
Plaintiffwasnot entitled to aniniunction.PhoenixAviation, Incv. MNKEnterprises, It., 128 Idaho 
819, 823, 919 P.2d 348 (Ct. App. 1996). The Court's Memorandum Decision and Ordt determined 
that Plaintiff cannot pursue its damage claim in regard to the reservoir, based upon Iwt0 Code § 5-
246. The Court's Order thereafter vacated the restraining order in regard to the r~servoir. The 
! 
Court's detennination to vacate the restraining order in that regard cannot reasonablyi be argued to 
have not been a determination that Plaintiff was not entitled to an. injunction on that cake of action. 
i 
The Court ruled on the merits of Plaintiff's damage claim in that regard. Therefore,lnefendants' 
! 
Motion f?r Attorney Fees and Costs in regard to the restraining order on the reservo, claim is not 
premature, and Defendants' motion should be granted. I 
4. A Determination of Reasonable Attorney Fees Can Be Made By The coJrt. 
Where the work performed to obtain dissolution of a restraining order 0 preliminary 
injunction is the same as that perfonned to defend against the claim on its merits, th e is no basis 
to segregate recoverable fees from non-recoverable fees under Rule 65(c). v. Faulkner 
DEFENDANTS' REPLY BRIEF IN SUPPORT OF MOTION FOR C STS AND 
ATTORNEY FEES - P. 3 
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Land & Livestock, 113 Idaho 393, 400, 744 P .2d i2l (Ct. App. 1987). In this case, i~as Plaintiff's 
Counsel argues, certain of the hilling records demonstrate that the time spent was not in relation to 
Defendants' attempt to have Plaintiffs claims dismissed in regard to the damage iss es, incltiding 
the preliminary injWlction, such items can be easily set aside while allowing the other attorney fees 
I 
sought to remain. Defendants should not be refused their claim for attorney fees undJr Rule 65( c), 
simply because Plaintiff's Counsel claims that a few of the time entries arguably tVeted work 
performed in regard to plaintiff's condenmation claim. I 
Based upon the foregoing argument, and Defendants' pleadings filed in su~port of their 
Motion for Attorney Fees and Costs, Defendmts respectfully request this Court ~Defendants' 
Motion. I 
Dated this 21 at day of April, 2009. 
MOO 
e firm . 
en Choules Jnd 
DEFENDANTS' REPLY BRIEF IN SUPPORT OF MOTION FOR CJSTS AND 
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WARREN CHOULES, an individual, and 
SESSILEE 1. CHOULES, as Trustee ofthe 
Choules Family Trust, 
Defendants. 
Case No. CV-2008-0275 
MEMORANDUM: IN OPPOSITION TO 
MOTION TO INCREASE BOND 
Twin Lakes Canal Company ('Twin Lakes"), by and thtoughits attomey of record, HOLDEN, 
KIDWELL, HAHN & CRAPO, P .L.L.C., hereby submits tins Memorandum in Opposition to Morion to 
Increase Bond. For the reasons set forth below, the court sho.uld deny the motion. 
APR-21-09 04: 03PM FROM-HOLDEN K I DV' & CRAPO 208-523-9519 T-130 P.004/008 F-339 
I. INTRODUCTION AND PROCEDURAL HISTORY 
The procedural history of the case is set forth in its entirety in Twin Lakes , Memorandum in 
Support o/Monon for Certification Pursuant to 1 R. c.P. 54(b). Since the filing of Twin Lakes' Rule 
54 (b) motion, Defendants, though their cotmsel Moore & Ella, LLP, have filed a Motion to Increase 
Bond. Defendants seek to increase the bond for the Temporary Restraining Order by a minimum 
of3000%, from $5,000 to $150,000. 
II. ARGUMENT. 
A. A Bond Is Not Necessary In a Condemnation Action. 
Rule 65( c) of the Idaho Rules of Civil Procedure requires the giving of security by an 
applicant, "in such sum as the court deems proper for the payment of such costs and damages 
including reasonable attorney's fees to be fixed by the court ... " The amount set by the court is 
discretionary.l 
The requirement Wlder Rule 65 (c) was follo'wed by District Judge Don Harding at the hearing 
on a preliminary injunction on this matter, wherein the parties agreed to a Temporary Restraining 
Order. Judge Harding set the bond at $5,000.00 to comport with this rule after the parties agreed to 
the Temporary Restraining Order. Defendants, after agreeing to the Temporary Restraining Order, 
now seek in substantially increase the bond amount from $5,000 to a minimum of$150,000. 
It is not clear from the motion, but it appears the exorbitant amount requested by Defendants 
of an amoUht of $150,000 inc1udes not only an amount for potential attomey's fees, but also th.e 
value of Defendants property that is to be condemned. There is no other explanation for request for 
such a large amount. 
1 McAtee v. Faulkner Land & Livestock, Inc., ] 13 Idaho 393, 744 P.2d 121 (Ct. App. 1987). 
2 - MEMORANDUM iN OPPOSITION TO MOTION TO INCREASE BOND 
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There is no rule of statute in Idaho that requires a bond to be issued in a condemnation action. 
To the extent the $150,000 minimum amount sought by Defendants includes the value of 
Defendants' property sought after for damages in the condemnation proceeding, it is an improper 
request. Idaho Code § 7-714 does provide that a bond be issued ifthe plaintiff elects to construct 
fences and cattle guards on the property before payment for damages is received, but this provision 
is not applicable here. 
Because a bond is not necessary in a condemnation action, to the extent the request for a 
minimum $150~OOO increase in the bond amount seeks damages for the property, it is lmproper. 
B. The Minimum $150,000 Amount Sought By Defendants Is Improper and 
Unreasonable. 
In their Motion to Increase Bond, Defendants allege that the $5,000 amount "will become 
even less adequate as Plaintiff proceeds with its appeal on the damages issue.,,2 Defendants 
anticipate spending at a minimum$150,OOO in fees and costs 4t responding to the Rule 54(b) motion 
if granted by the district court and accepted by the Supreme Court. 
To the extent the motion incorporates previous pleadings on Defendants motion for attorneys 
fees as a basis for this motion, Twin LakeS incorporates all of its objections made in its pleadings 
as though they were set here :in full. 
Additionally, the amount requested to increase the bond is excessive, and if it is an actual 
estimate of fees and costs, would not survive a reasonableness assessment under any stretch of the 
imagination, While Defendants have sought $47,000 in fees up to this point, this amowlt is for the 
total amount incurred by five lawyers and two law firms on the entire case. The actual amount spent 
on the Temporary Restraining Order issue has never been set forth., and therefore. there is no basis 
! Motion to Increase Bond at 2-3. 
3 - MEMORANDUM IN OPPOSITTON TO MOTION TO INCREASE BOND 
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or evidence before the court for an increase in the bond. amount, and what the actual amount may be. 
For this reason, the motion should be denied. 
Additionally, the amOlIDt requested is clearly excessive. The Idaho Supreme CoUrt, in the 
case of Letlunich v, Lettunich, found the following as to excessive fees awarded by the district coon: 
Additionally, we believe, having examined. the record before us, that the amount 
awarded exceeds that ever-elusive definition of reasonableness. For example, Mike's 
three attorneys billed about 379 hours, or around $70,000, for the final hearings and 
preparation therefor. ASSlIDling a lO-hour day, that amounts to roughly 44 hours 
spent outside of court for every lOin court. Under the ''time and labor required" 
criterion, that seems somewhat excessive. 80,100, does the $54,000 spent On post-
trial briefing. Over the spail of one and a half months; Mike's attorneys spent 267 
hours drafting or discussing briefs. Much of this time involVed two attorneys working 
on the same project, according to the billing statements. Further, two ofMilce's three 
attorneys were partners in their finn and well seasoned litigators. Some consideration 
should have given as to the necessity of this legal firepower. While the time and labor 
expended is certainly a factor to consider, it is to be considered under a standard of 
reasonableness. 
For these reasons, we vacate the award of attorney's fees and remand to the district 
court for another look at the appropriate amount of the award.3 
The description set forth in Lerrunich is remarkably similar to the description of fees 
submined by Defendants in this matter. The amount oftime spent was excessive, the duplicity was 
excessive~ and ultimately, the court held that the amount requested ($124,000), which is less than 
the $150,000 requested by Defendants to cover costs and attorney's fees in the present matter before 
the court on the appeal only, was unreasonable. 
It seems that Defendants' motion is merely intended to place an unreasonable burden on 
Twin Lakes at this point in the proceedings, and is wholly improper. Twin Lakes has been operating 
for over a century in Franklin County, and will be for the next century. To the extent any conn 
; Lettllnich v. Lettllnich, 141 Idaho 425,435. 111 P.3d 110, 120 (Idaho). 
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awards any costs or fees once the case is over, Twin Lakes will respond to those orders, or appeal 
appropriately, but once finally detennined, will fully comply with the final court's decision. There 
should not be concern by the court or Defendants that Twin Lakes will not honor those decisions. 
It is also possible that the Idaho Supreme Court will reverse the district cooo, and if so, 
Defendants will have no claim for attorney's fees under Rule 65(c). To require Twin Lakes to 
increase the bond amount by 3000% would be burdensome to Twin Lakes, and given the stage of 
the proceedings presently, is unnecessary. 
ill. CONCLUSION. 
F or the reasons set forth above, the court should deny Defendants' Morion to Increase Bond. 
DATED this t-t~day of April, 2009. 
Robert L Harris. Esq. 
HOLDEN, KIOW£LL, HAHN & CRAPO, P.L.L.C. 
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I hereby certify that I am a duly licensed attorney in the State ofIdaho, resident of and with 
my office in Idaho Falls, Idaho; that I served a copy of the following described pleading or document 
on the attorneys listed below by hand delivering, by mailing or by facsimile, with the correct postage 
thereon, a true and correct copy thereof on this -r,J¢"'" day of April, 2009. 
DOCUMENT SERVED: MEMORANDUM IN OPPOSITION TO MOTION TO 
INCREASE BOND 
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Michael W. Moore (I) First Class Mail 
Moore & Elia, LLP ( ) Hand Delivery 
P.O. Box 6756 (.J) Facsimile 
Boise, Idaho 83707 ( ) Other 
Fax No.: 208-336-7031 
Blake S. Atkin (,{ ) First Class Mail 
Atkin Law Offices, PC ( ) Hand Delivery 
837 S. 500 W., Ste. 200 (.[ ) Facsimile 
Bountiful, UT 84010 ( ) Other 
Fax No.: 801-533-0380 
Honorable Mitchell W. Brown .[) First Class Mail 
Caribou County Courthouse ( ) Hand Delivery 
159 S. Main (I) Facsimile 
Soda Springs, ID 83276 ( ) Other 
Fax No.: 208-547-4759 
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APR 2 3 2009 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 
TWIN LAKES CANAL COMPANY, 
an Idaho Corporation, 
Plaintiff(s), 
vs 
WARREN CHOULES, an individual and 
SESSILEE J. CHOULES, as Trustee of 
the Choules Family Trust, 
Defendant(s). 
DATE: April 23, 2009 
****** 
Case No. CV-2008-275 
MINUTE ENTRY AND ORDER 
APPEARANCES: Robert L. Harris, Attorney for Plaintiff 
Blake S. Atkin, Attorney for Defendants 
Steven Craft, Attorney for Defendants 
MA TIERS BEFORE THE COURT: Motion for Attorney Fees, Motion tb Increase Bond, 
Motion for Rule 54(b) 
PROCEEDINGS: This matter came for hearing on the above-mentioned Motions. Plaintiff 
advised the Court that it would be withdrawing its Motion for Rule 54(b). Mr. Kraft 
presented oral argument with regard to his Motion to Increase Bond. Mr. Harris objected 
to any increase. The Court DENIED the Motion to Increase Bond. The Court's reasoning 
on this ordered was set forth on the record. The parties presented oral argument to the 
Court with respect to Defendant's Motion for Attorney Fees and Costs Mr. Atkin stated 
MINUTE ENTRY AND ORDER - 1 
that he wished to amend the computation that he had provided. Mr. Harris continued his 
objection to the Motion for Attorney Fees and Costs. The Court ordered that Mr. Atkin and 
Mr Craft submit new copies of thier costs highlighting the changes and what amount 
should be sought for costs. Upon receipt of this additional information this matter will be 
taken under advisement by the Court. 
The Court ordered that these supplemental affidavits and information be submitted 
within seven (7) days from today's date. 
The Court set a scheduling conference to be held on Thursday, May 7, 2009 at 
3:00 p.m. which conference shall be initiated by Plaintiff. The Court further reiterated that 
any filings that are submitted to the Court his chambers be listed on any certificate of 
mailings. 
DATED this 23rd day of April, 2009. 
MINUTE ENTRY AND ORDER - 2 
~/tJ~ 
MITCHELL W. BROWN 
District Judge 
d34 
CERTIFICATE OF MAILING/SERVICE 
I hereby certify that on: May 5, 2009, I mailed/served/faxed a true copy of the 
foregoing document on the attorney(s)/person(s) listed below by mail with correct 
postage thereon or causing the same to be hand delivered. 
Attorney(s)/Person(s): 
Robert L. Harris 
Attorney for Plaintiff 
Blake S. Atkin 
Attorney for Defendants 
Michael Moore 
Steven Craft 
Attorneys for Defendants 
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v. ELLIOTT LARSEN, Clerk 
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Blake S. Atkin (ISB# 6903) 
7579 North Westside Highway 
Clifton, Idaho 83228 
Telephone: (208) 747-3414 
ATKIN LAW OFFICES, P.C 
837 South 500 West, Suite 200 
Bountiful, Utah 84010 
Telephone: (801) 533-0300 
Facsimile: (801) 533-0380 
Email: batkin@atkinlawoffices.net 
Attorney for Defendant 
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IN THE SIXTH JUDICIAL DISTRICT COURT IN AND FOR 
FRANKLIN COUNTY, STATE OF IDAHO 
TWIN LAKES CANAL COMPANY, an 
Idaho Corporation, 
Plaintiff, 
i_ -VB.' ' 
: " 
,-... ; :. 
\V ARREN CHOULES, an individual, and 
SESSILEE J. CHOULES, as Trustee of the 
Choules Family trust, 
Defendants. 
STATE OF IDAHO ) 
:SS 
COUNTY OF FRANKLIN ) 
SUPPLEMENTAL AFFIDAVIT OF 
ATTORNEY FEES 
OF 
BLAKE S. ATKIN 
Case No. cv-08-275 
Blake S. Atkin, after being first du1y sworn, deposes and says: 
"'1. I an1 one of the attorneys of record for Defendants Sessilee and Warren Choules 
and make this affidavit based upon my knowledge and familiarity. 
2. I a111 familiar vvith the cost oflega} fees in the state ofIdaho and am also familiar 
with the rates charged by Jawyers in Idaho for comparable services. 
3. I am aware of the services that have been provided to my clients Warren and 
Sessilee ebouies in connection with this matter. 
4. The amount of attorney fees in this case in opposing Plaintiffs motion for TRO 
and preliminary injunction and in moving to dismiss Plaintiffs' claims includes work that was all 
necessary and reasonable. That work included legal research, preparation of pleadings and 
motions, preparing for bearings, attending hearings and presenting the case. 
5. I have extensive litigation experience since 1984, and my normal hourly rate is 
$450.00 per hour, but in this case I charged only $225.00 per hour. The rate of $225.00 per hour 
charged by me in this matter is reasonable. 
6. I also had associates and a paralegal in my office assist me with some of the work 
done in this matter. John V. Mayer has been practicing law since 2004 and his normal hourly 
rate is $175.00 per hour and is comparable to other attorneys with similar experience and 
qualifications. Joseph H. Pugsley has been practicing law since 2006 and his normal hourly rate 
is $150.00 per hour and is comparable to other attorneys with similar experience and 
qualifications. Mary Lindsay Stott is a paralegal on my staff and her normal hourly rate is 
$90.00 per hour when assisting in legal matters and did so in this case. A line item report of the 
time spent on this case by each lawyer and paralegal is attached hereto as Exhibit «A". 
7. The total attorney fees and disbursements, attached hereto as Exhibit C<B'" 








8_ The above amount of $29,733_87 does not reflect any charges by my office or 
myself for any work done on the condemnation claim or any expert witness expenses_ See the 
highlighted portions of Exhibit "c" attached hereto for those charges that were removed from the 
original fees submitted by my office_ 
9_ As set out above, it is my opinion that the attorneys' fees incurred in this case are 
reasonable and necessarily charged in matters such as these. 
DATED this Z!f-ofApril, 2009. ~ d,---
Blake S_ Atkin 
Blake S_ Atkin having appeared before me this A day of April, 2009, and being duly 
sworn did state that he had personal knowledge of the facts alleged above and that they were true 
and correct. 
v~ OTARY PUBLIC ~ 
My commission expires: c?t/A P 
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Exhibit A 
CHOULES ADV. TWIN LAKE CANAL COMPANY 
FEES LISTING 
Woriting 
Date Explanation Lawyer Hours Rate Amount 
Jul24/200B Reading preliminary injunction motion BSA 3.00 225.00 $ 675.00 
JUI28f2008 Preparing to respond to motion for BSA 4.00 225.00 $ 900.00 
preliminary injunction 
Jul29/200B Review pleadings; research Idaho motion jVM 0.50 175.00 $ B7.50 
practice 
Jul29/2008 Response to preliminary injunction BSA 3.00 225.00 $ 675.00 
Aug 212008 Research re preliminary injunction 8SA 2.00 225.00 $ 450.00 
Aug 6/2008 Prep for hearing BsA 3.00 225.00 $ 675.00 
Aug 7/2008 Prep for preliminary injunction hearing BSA 4.00 225.00 $ 900.00 
Aug 812008 Prep for preliminary injunction hearing BsA 4.00 225.00 $ 900.00 
Aug 9/2008 Prep for injunction hearing BSA 3.00 225.00 $ 675.00 
Aug 1112008 Prep for preliminary injunction work on 8SA 5.00 225.00 $ 1,125.00 
answer motion to dismiss and memo in support 
Aug 1212008 Prep for hearing on preliminary InjUnction BSA 2.00 225.00 $ 450.00 
Aug 1312008 Prep fur preliminary injunction hearing BSA 6.00 225.00 $ 1,350.00 
Aug 1412008 Prep fur and attend preliminary injunction BSA 8.00 225.00 $ 1,800.00 
hearing 
Aug 19/2008 Brief re: statutory interpretation 8SA 2.00 225.00 $ 450.00 
Aug 21/2008 Prep for preliminary injunction hearing 8SA 8.00 225.00 $ 1,800.00 
Aug 2212008 Prep for preliminary injunction hearing 8SA 8.00 225.00 $ 1,800.00 
Aug 2312008 Prep for preliminary injunction hearing BSA 9.00 225.00 $ 2,025.00 
Aug 2512008 Prep fur preliminary injunction BSA 3.00 225_00 $ 675.00 
Aug 2612008 Opposition to preliminary injunction JHP 3.00 150.00 $ 450.00 
Aug 2712008 Prep for preliminary injunction BSA 4.00 225.00 $ 900.00 
Aug 2812008 motion to continue hearing on preliminary JHP 2.30 150.00 $ 345.00 
injunction 
Aug 2912008 Preliminary Injunction 8SA 4.00 225.00 $ 900.00 
Aug 30/2008 Research re: damages issues BSA 3.00 225.00 $ 675.00 
Sep 1/2008 Prep for preliminary injunction, trip to BSA 4.00 225.00 $ 900.00 
lake etc. I motion to dismiss 
Sep 212008 Prep for preliminary injunction BSA 5.00 225.00 $ 1,125.00 
Sep 312008 Prep for preliminary injunction 13SA 8.00 225.00 $ 1,800.00 
Sep 412008 Research re: damage claims BSA 3.00 225.00 $ 675.00 
Sep 412008 Prep for preliminary injunction BSA 3.00 225.00 $ 675.00 
Sep 512008 motion to dismiss verified amended complaint JHP 0.50 150.00 $ 75.00 
Nov 512008 Memorandum in support of motion to dismiss BSA 3.00 225.00 $ 675.00 
Nov 25/2008 motion to dismiss JVM 0.60 175.00 $ 105.00 
Nov 2512008 preparing/editing memorandum in support of MlS 0.90 90.00 $ 81.00 
motion to dismiss, copying, faxing and 
mailing pleading 
Jan 2812009 copying and scanning twin lakes exhibit MLS 0.70 90.00 $ 63.00 
binder 
Jan 3012009 preparing argument folder MLS 0.20 90.00 $ 18.00 
Feb 212009 Prep for motion to dismiss BSA 1.00 225.00 $ 225.00 
Feb 9/2009 preparing argument folder for hearing on MLS 1.00 90.00 $ 90.00 
2112109 
Feb 1012009 preparing argument folder for 2112 hearing MLS 2.60 90.00 $ 234.00 
Feb 1112009 Preparing for hearing on motion to dismiss BSA 6.00 225.00 $ 1,350.00 
Feb 1212009 Preparing for and attending hearing on BSA 3.00 225.00 $ 675.00 
motion to dismiss 




Dec 812008 Filing Fee $ 58.00 
Total Other $ 58.00 
Faxes 
Nov 25/2008 Faxes 18 @ 0.50 $ 9.00 
Jan 17/2009 Faxes 12 @ 0.50 $ 6.00 
Total Faxes $ 15.00 
Postage 
Nov 1512008 Postage $ 1.00 
Jan 28/2009 Postage $ 4.95 
Total Postage $ 5.95 
Photocol!ies 
Nov 25/2008 Photocopies 16 @0.20 $ 3.20 
Jan 17/2009 Photocopies 2 @ 0.20 $ 0.40 
Jan 28/2009 Photocopies 176 @ 0.20 $ 35.20 
Total Photocopies $ 38.80 
On-Line Research 
Aug 20/2008 On-Une Research $ 60.66 
Sep 2012008 On-Line Research $ 52.72 
Total On-Une Research $ 113.38 
Overnight Shipping 
Sep 11/2009 Overnight Shipping $ 31.90 
Mar 2012009 Ovemight Shipping $ 22.34 
Total Overnight Shipping $ 54.24 
Total Disbursements $ 285.37 
Total Fees $ 29,448.50 
Total Disbursemehts $ 285.37 
Grand Tolal $ 29,733.87 
Exhibit C 
CHOULES ADV. TWIN LAKE CANAL COMPANY 
FEES USTING 
Working 
Date Explanation lawyer Hours Rate Amount 
Ju12412008 Reading preliminary injunction motion 8SA 3.00 225.00 $ 675.00 
Jul28/2008 Preparing to respond to motion for BSA 4.00 225.00 $ 900.00 
preliminary injunction 
Jul29/200B Review pleadings; research Idaho motion JVM 0.50 175.00 $ 87.50 
practice 
Ju12912008 Response to preliminary injunction BSA 3.00 225.00 $ 675.00 
Aug 212008 Research re preliminary injunction BSA 2.00 225.00 $ 450.00 
Aug 6/2008 Prep for hearing BSA 3.00 225.00 $ 675.00 
Aug 7l2oo8 Prep for preliminary injunction hearing BSA 4.00 225.00 $ 900.00 
Aug 8/2008 Prep for preliminary injunction hearing 8SA 4.00 225.00 $ 900.00 
Aug 9/2008 Prep for injunction hearing BSA 3.00 225.00 $ 675.00 
Aug 11/2008 Prep for preliminary injunction work on BSA 5.00 225.00 $ 1,125.00 
answer motion to dismiss and memo in support 
Aug 1212008 Prep for hearing on preliminary injunction BSA 2.00 225.00 $ 450.00 
Aug 1312008 Prep for preliminary injunction hearing BSA 6.00 225.00 $ 1,350.00 
Aug 14/2008 Prep for and attend preliminary injunction 8M 8.00 225.00 $ 1,800.00 
healing 
Aug 1912008 Brief re: statutory interpretation BSA 2.00 225.00 $ 450.00 
Aug 2112008 Prep for preliminary injunction hearing BSA 8-00 225.00 $ 1,800.00 
Aug 2212008 Prep for preliminary injunction hearing BSA 8.00 225.00 $ 1,800.00 
Aug 2312008 Prep for preliminary injunction hearing 8SA 9.00 225.00 $ 2,025.00 
Aug 25/2008 Prep for preliminary injunction eSA 3.00 225.00 $ 675.00 
Aug 2612008 Opposition to preliminary injunction JHP 3.00 150.00 $ 450.00 
Ailg271200B Prep for preliminary injunction BSA 4.00 225.00 $ 900.00 
Aug 28/2008 motion to continue hearing on preliminary JHP 2.30 150.00 $ 345.00 
injunction 
Aug 2912008 Preliminary Injunction 8SA 4.00 225.00 $ 900.00 
Aug 3012008 Research re: damages issues BSA 3.00 225.00 $ 675.00 
Sep 112008 Prep for preliminary injunction, trip to BSA 4.00 225.00 $ 900.00 
lake etc. I motion to dismiss 
Sep 212008 Prep for preliminary injunction eSA 5.00 225.00 $ 1,125.00 
Ssp 3/2008 Prep for preliminary injunction BSA 8.00 225.00 $ 1,800.00 
Ssp 412008 Research re: damage claims BSA 3.00 225.00 $ 675.00 
Sep 412008 Prep for preHmlnary injunction BSA 3.00 225.00 $ 675.00 
Ssp 512008 motion to dismiss verified amended complaint JHP 0.50 150.00 $ 75.00 
Nov 5/2008 Memorandum in support of motion to dismiss BSA 3.00 225.00 $ 675.00 
Nov 2512008 motion to dismiss JVM 0.60 175.00 $ 105.00 
Nov 2512008 preparinglediting memorandum in support of MLS 0.90 90.00 $ 81.00 
motion to dismiss, copying, faxing and 
mailing pleading 
Jan 28/2009 copying and scanning twin lakes exhibit MLS 0.70 90.00 $ 63.00 
binder 
Jan 30iZOO9 prepanngargument folder MLS 0.20 90.00 $ 18.00 , 
Feb 212009 Prep for motion to dismiss BSA 1.00 225.00 $ 225.00 
Feb 912009 preparing argument folder for hearing on MLS 1.00 90.00 $ 90.00 
2112109 
Feb 1012009 preparing argument folder for 2112 hearing MLS 2.60 90.00 $ 234.00 
Feb 11/2009 Preparing for hearing on motion to dismiss BSA 6.00 225.00 $ 1,350.00 
Feb 1212009 Preparing for and attending hearing on BSA 3.00 225.00 $ 675.00 




Dec 812008 Filing Fee $ 58.00 
F~~.··~~{;;'·~~~~~~~~~t~'i~,~~~~':'5,,:F~~~~~~ii~~:::~~~~~~g~~~0:~~~~ 
Total Other $ 58.56 
Faxes 
Nov 25/2008 Faxes 18 @ 0.50 $ 9.00 
Jan 1712009 Faxes 12@ 0.50 $ 6.00 
Total Faxes $ 15.00 
Postage 
Nov 1512008 Postage $ 1.00 
Jan 2812009 Postage $ 4.95 
Total Postage $ 5.95 
Photocol!ies 
Nov 2512008 Photocopies 16 @ 0.20 $ 3.20 
Jan 1712009 Photocopies 2 @ 0.20 $ 0.40 
Jan 28/2009 Photocopies 176 @ 0.20 $ 35.20 
Total Photocopies $ 38.80 
On-Une Research 
Aug 2012008 On-line Research $ 60.66 
Sep 20/2008 On-Line Research $ 52.72 
·f:~~fif~~~5£ii~~"S~~~~~~· ~~~==~-.. -.~ 
Total On-LIne Research $ 161.83 
Overnight ShipJ!inq 
~p 11/2009 Overnight Shipping 
Mar 2012009 Overnight Shipping 
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FR ANK LIN COUNT Y CLERK 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE ~~(U71QfuVl 
IDEfltfl'i'y 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 
TWIN LAKES CANAL COMPANY, 
an Idaho Corporation, 
Plaintiff(s), 
vs 
WARREN CHOULES, an individual and 
SESSILEE J. CHOULES, as Trustee of 
the Choules Family Trust, 
Defendant(s). 
****** 
Case No. CV-2008-275 
ORDER 
Pursuant to the Court's Minute Entry and Order dated April 23, 2009, the parties 
have supplied the Court with new copies of their respective costs and attorney fees 
highlighting the fees incurred on the condemnation issues. Based upon the Court 
receiving these materials on April 28,2009 by Mr. Kraft and on April 29,2009 by Mr. Atkin, 
the Court shall take this matter under advisement as of May 1,2009. 
IT IS SO ORDERED. 
DATED this 1ih day of May, 2009. 
ORDER -1 
?Ai .. ~~ 
MITCHELL W. BROWN 
District JUdge 
CERTIFICATE OF MAILING/SERVICE 
I hereby certify that on: May 12, 2009, I mailed/served/faxed a true copy of the 
foregoing document on the attorney(s)/person(s) listed below by mail with correct 
postage thereon or causing the same to be hand delivered. 
Attorney( s lIP erson (s): 
Robert L. Harris 
Attorney for Plaintiff 
Blake S. Atkin 
Attorney for Defendants 
Michael Moore 
Steven Craft 
Attorneys for Defendants 
ORDER - 2 




V. ELLIOTT LARSEN, Clerk 
RT OF THE SIXTH JUDICIAL 
0, IN AND FOR THE COUNTY 0' 
39 West Oneida 
Preston, 10 83263 











Plaintiff( s) Case No: CV-2008-0000275 
vs. 
WARREN CHOULES and SESSILEE CHOULES, AMENDED 
NOTICE OF HEARING 
Defendant( s). 
NOTICE IS HEREBY GiVEN that the above-entitled case is hereby set for: 
status Thursday, May 28,2009 
Judge: Mitchell W. Brown 
01:30 PM 
I certify that copies of this Notice were served as follows on Tuesday, May 05,2009. 
Plaintiff's Counsel: 
Defendant's Counsel: 
Robert L. Harris 
POBox 50130 
Idaho Falls 10 83405 
Faxed: 523-9518 
Blake S. Atkin 
837 South 500 West 
Bountiful UT 84010 
Faxed: (801) 533-0380 
Michael C Moore 
Steven Kraft 
PO Box 6756 
Boise 10 83707 
Faxed: (208) 336-7031 
Dated: Tuesday, May 05, 2009 
V. Elliott Larsen 
Clerk of the District Court 
By: Linda Hampton, Deputy Clerk 
URT OF THE SiXTH JUDICIAL [\1 
IN AND FOR THE COUNTY C 
39 West Oneida 
Prestoil, 10 83263 















WARREN CHOULES and SESSILEE CHOULES, 
Defendant( s). 
Case No: CV-2008-0000275 
NOTICE OF HEARING 
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for: 
Status Thursday, June 25, 2009 
Judge: Mitchell W. Brown 
01:30 PM 
I certify that copies of this Notice were served as follows on Monday, .June 01, 2009. 
Plaintiff's Counsel: 
Defendant's Counsel: 
Robert L. Harris 
POBox 50130 
Idaho Falls 10 83405 
Faxed: 523-9518 
Blake S. Atkin 
837 South 500 West 
Bountiful UT 84010 
Faxed: (801) 533-0380 
Michael C Moore 
Steven R. Kraft 
PO Box 6756 
Boise 10 83707 
Faxed: (208) 336-7031 
Dated: Monday, June 01, 2009 
V. Elliott Larsen 
Clerk of the District Court 
By: fi)!lnda 9':i:1nYX01l1 Deputy Clerk 
IN THE DISTRIcT COURT OF THE SIXTH JUDiCiAL DIS i RICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 
39 West Oneida 
Preston, Ib 83263 









Plaintiff( s) Case No: CV-2008-0000275 
vs. 
WARREN CHOULES, an individual, and SESSILEE J. 
CHOULES, as Trustee of the Choules Family Trust, NOTICE OF HEARING 
Oefendant(s). ) 
) 
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for: 
Status Tuesday, August 18, 2009 03:00 PM 
Judge: Mitchell W. Brown 
I certify that copies of this Notice were served as follows on Friday, August 07, 2009. 
Plaintiff's Counsel: 
Defendant's Counsel: 
Robert L. Harris 
POBox 50130 
Faxed: 523-9518 
Idaho Falls 10 83405 
Blake S. Atkin 
837 South 500 West 
Bountiful UT 84010 
Michael C Moore 
Steven Kraft 
PO Box 6756 
Boise 10 83707 
Faxed: (801) 533-0380 
Faxed: (208) 336-7031 
Dated: Friday, August 07,2009 
V. Elliott Larsen 
Clerk of the District Court 
By: Linda Hampton, Deputy Clerk 
08/12/2008 13:02 FAX 208 338 70 
Steven R. Kraft 
MOORE & EllA, LLP 
LhW Offices of 
MOORE & ELlA, LLP 
1001 WesHdaho, Stilte 400 
Mllllllll! Address: P. O. Box 6756 
Boise, iuhtl 83701 
Telephone (108) 336-6900 
Fadimiie (108) 336-7031 
E-mail: .uve@lI1be!all'.nd 
August 12.2009 
Linda Hampton - Clerk of the Court 
Franklin County Courthouse 
39 W. Oneida 
Preston, Idaho 83263 
Fax: (208) 852-1094 
RE: Twin Lakes Canal Co. v. ebouies 
Franklin County Case No. CF-2008-275 
Dear Ms. Hampton: 
~001/001 
FILED 
09 AUG I 2 PM 2: 27 
The Court has set a status conference in this matter for August 18 at 3 :00 p.m. If 
the Judge has no objection, 1 would like to appear at the hearing by telephone. Please let 
me know as soon as possible if the Judge prefers cotmsel to appear in person. If you have 
any questions, and for purposes of telephonic attendance at the hearing, I can be reached 
at (208) 336-6900. 
SRKJsh 
cc: Rob Harris 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 
39 West Oneida 
Preston, 10 83263 















WARREN CHOULES and SESSILEE CHOULES, 
Defendaht(s). 
Case No: CV-2008-0000275 
AMENDED 
NOTICE OF HEARING 
NOTICE IS HEREBY GIVEN that the above-entitled case is hereby set for: 
status Monday, August 24, 2009 01 :30 PM 
Judge: Mitchell W. Brown 
I certify that copies of this Notice were served as follows on Monday, August 17, 2009. 
Plaintiff's Counsel: 
Defendant's Counsel: 
Robert L. Harris 
Blake S. Atkin 
Steven R. Kraft 
Faxed: 523-9518 
Faxed: (801) 533-0380 
Faxed: (208) 336-7031 
Conference call initiated by Mr. Blake Atkin to the folloWing: 
Judge Mitchell W. Brown: 
Linda Hampton 
Robert L. Harris 
Steven Kraft 
(208) 547-2146 
(208) 852-0877 ext 46 
(208) 201-8432 
(208) 336-6900 
Dated: Monday, Augus~ 17, 2009 
V. Elliott Larsen 
Clerk of the District Court 
By: linda Hampton. Deputy Clerk 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 
TWIN LAKES CANAL COMPANY, 
an Idaho Corporation, 
Plaintiff(s), 
vs 
WARREN CHOULES, an individual and 
SESSILEE J. CHOULES, as Trustee of 
the Choules Family Trust, 
Defendant( s). 
DATE: August 24, 2009 
****** 
Case No. CV-2008-275 
MINUTE ENTRY AND ORDER 
APPEARANCES: Robert L. Harris, Attorney for Plaintiff 
Blake S. Atkin, Attorney for Defendants 
Steven Craft, Attorney for Defendants 
MA TIERS BEFORE THE COURT: Status 
PROCEEDINGS: This matter came on for hearing as regularly scheduled for a status 
conference. Counsel participated by telephone. The Court inquired of counsel as to the 
status of this case. Mr. Harris stated that they are still working on a resolution of this 
matter and asked that it be set for trial. Mr. Harris further advised that if the matter is not 
able to be resolved he will renew his Motion for Certification Pursuant to I.R.C.P. 54(b). 
Counsel for Choules indicated that he would not object to Plaintiffs request. The Court 
inquired concerning whether Court ordered mediation would assist the parties in obtaining 
a resolution. Counsel thought that mediation might useful and asked that they be able to 
confer with each beforehand. The Court ordered that the parties shall be given 10 days to 
MINUTE ENTRY AND ORDER - 1 
contact the Court with their proposed resolution of either proceeding with mediation or 
submission of a stipulation concerning Plaintiffs Motion for Certification Pursuant to 
I.R.C.P.54(b). 
DATED this 24th day of August, 2009. 
~~~ 
MITCHELL W. BROWN 
District Judge 
CERTIFiCATE OF MAILING/SERVICE 
I hereby certify that on the 3rd day of September, 2009, , mailed/served/faxed a 
true copy of the foregoing document on the attorney(s)/person(s) listed below by mail 
with correct postage thereon or causing the same to be hand delivered. 
Attorney(s)/Person(s): 
Robert L. Harris 
Attorney for Plaintiff 
Blake S. Atkin 
Attorney for Defendants 
Michael Moore 
Steven Craft 
Attorneys for Defendants 
MINUTE ENTRY AND ORDER - 2 




V. ELLIOTT LARSEN, Clerk 
BY: ~cndA ~fuA 
ii1da Hampt n:DBPUY 
SEP-03-09 02:31PM FROM-HOLDEN KfD~~' 
Donald 1. Harris, Esq. (ISB # i 969) 
Robert 1. Hams, Esq. (ISB # 7018) 
& CRApo 209-523-9519 T-584 P.OOZ/OOS F-90Z 
FILED 
09 SEP -3 P11 3: 5~ 
rRhg~*~~lER~ 
DEf't:!T Y 
HOLDEN, KiIJWELL, HAHN & CRAPO, P.L.1.c. 
1 000 Riverwalk Drive, Suite 200 
Idaho Falls, Idaho 83402 
P.O. Box 50130 
Idaho Falls, Idaho 83405-0130 
TelephoIle: (208) 523-0620 
Facsimile: (208) 523-9518 
A ttorneys for Plaintiff 
IN THE DISTRICT COURT OF THE SIXTII JUDICIAL DISTRICT OF THE 





WARREN CHOULES; all individual, and 
SESSILEE J. CROULES, as Trustee ofllie 
ehouies Family Trust; 
Defendants. 
Case No. CV-2008-0275 
STIPULATION FO~ CERTIFICATION 
PURSUANT TO I.R.C.P. S4{b) 
Twin Lakes Canal Company ('Twin Lakes"), by and through its attorney of record, Roben 
L. Harris, Esq., of HOLDEN. KIDWELL, HAltN &. CRAPO, P.L.L.C.; and Warren and Sessilee J. 
d51 
09/03/2009 15: 42 80153303" 





Choules, by and through their counsel of record, Steven R. Kraft, of MOORE & EUA, C.L.P .. and 
Blal.-e S. Atkin. of ATKIN LAW OffICES, p.e., hereby stipuJate to U)e certification of the Distri,ct 
Cou,rt's decision reganling interpretation of Idah~ Code § 5-246. This certification is brought 
p\lrsuant to Idaho Rule of Civi] Procedure 54(b), cmd the parties her-eby stipulate tbat the issue may .. . "" 
be certified by the l)jstrict Co1Jrl as final under Rule 54(b). 
DATED this __ day of September, 2009. 
Robert L Harris, Esq. 
HOLDEN, KIDWEJ ... L, HAHN & CRAPO, PJ,,,.L.c. 
DATJ;:D lb,!) __ day of September, 2009. 
Stevert R Kraft 
MOORE & ELlA. LLP. 
DATED this -J- day of Soplember, 2~i / j 
--.e--:~~.~ -'~_= _ 
Blake S. Atkin 
ATKlN LAwOPFrca<;"P.c. 
2 - STIPULATION FOR CBRTlFlCATION PURSUANT TO T.R-C:.P. 54(b) 
SEP-03-09 02: 31 PIA FROM-HOLDEN K I OWl 
I va, e.vvo vv. "",c., t ",., --- ---- •• I & CRAPO 208-523-9518 T-584 P.004/005 F-B02 
Chouie91 by and through Eheir counsel of record, Steven R. Kraft. of MOORE & BUA, L.L.P., and . 
Blake S. Arkin of ATKIN LAw OFFICr;S, P.C., hereby stipi:Jlara to the certiflC3tion of the District 
Court's decision regarding inretpremtioil of Idaho Code § 5-246. This certifICation is broUght 
pursuant to Idaho R.ule of Civil Proeedure S4(b), and the parties hereby stipulate that the issue may 
be certified by the District Court lis final under Rule S4(b). 
DATED this _ dRY of September. 2009. 
Robert L. Harris. Esq. 
HOLDEN. KIDWELL, HAHN" CRApo, p.L-L.C. 
DATED this 3..tty bf September. 2009. 
DATBD this _ day of September, 2009 .. 
Blake S. Atkin 
ATRlN LAW OFFIces, P.C. 
2 - STIPULATION FOR CER.'l'lFrCATION PURSUANT TO t.a.c.P. S4(b) 
~hq 
SEP-03-0Q 02:31PM FROM-HOLDEN KIDP"'" & CRAPO 209-523-9519 T-584 P.003/005 F-802 
Choules, by and through their counsel of record, Steven R. Kraft, of MOORE & ELIA, L.L.P., and 
Blake S, Atkin of ATKIN LAW OFFICES, P.c., hereby stipulate to the certification of the District 
Court's decision regarding interpretation of Idaho Code § 5-246. This certification is brought 
pursuant to Idaho Rule of Civil Procedure 54(b), and the parties hereby stipulate that the issue may 
be certified by the District Court as fina! under Rule 54(b). 
DATED this ~ day of September, 2009. 
Robert L. Harris. Esq. 
HOLDEN. KIDWELL, HAHN & CRAPO, P.L.L.C. 
DATED this _ day of September, 2009. 
Steven R. Kraft 
MOORE & ELlA, L.L.P. 
DATED this _ day of September, 2009. 
Blake S. Atkin 
ATKIN LAW OFFICES, P .C. 
2 - STIPULATION FOR CERTIFICATION PURSUANT TO I.R.C.P. 54(b) 
t"\ 1_,-"" 
SEP-03-09 02:31PM FROM-HOLDEN KID'''''' & CRAPO 208-523-9518 T-584 P.005/00S F-802 
CERTDnCATEOFSERVICE 
I hereby certify that I am a duly licensed attomey in the State ofldaho, resident of and with 
my office in Idaho Falls, Idaho; that I served a copy of me following described pleading or document 
on the attorneys listed below by hand delivering. by piling or by facshnile, with the correct postage 
thereon, a trUe and correct copy theteof on this ~ day of September, 2009. 




Steven R. Kraft 
Moore & Ella, LLP 
P.O. Box 6756 
Boise, Idaho 83707 
Fax No.: 208-336-7031 
BJake S. Atkin 
Atkin Law Offices, PC 
837 S. 500 W., Ste. 200 
Bountiful, UT 84010 
Fax No.: 801-533-0380 

















HOLDEN, KIDWELL, HAHN & CRAPO, p.L.L.e. 
3 - STIPULATION FOR CERTIFiCATION PURSuANT TO i.R.C.P. 54(b) 
~f f'\ \ 
SEP/04/2009nRJ U,: J~ ¥M fliliNKLJ LUUltl r I\}, 1'IU, L.UO OJL CJt. I, vut. 
SEP-04-D9 O~: 06PM ~ROM-KOLOiH I & CRAPO 209-523-9518 
, .. " 
FIL E D 
09 SEP -4 Pf1 3: 56 
. 
Donald L. HatriS1·Esq. (ISB,# 19(9) 
ltobe.ttL. Hmrls. Bsq. (lSB #: 7018) 
HOLDEN~ KIDWELL, .HAHN & CRAPO, P :L.L.C. 
1000 Riverwalk Drive, .Suite.aOO 
Idaho Falls, Idaho 83402 
P.O. Box 50.130 
'Idaho Falls, Idaho 83405·0130 
Telephone: (208) .523 .. 0620 
Faosimile: (208) 523 .. 9518 
1N 1l-m.DIST.RICT ,coURT OF THE.SmB ruDICIAL.DlS!1UCT OF TIm 
:STATE OF IDAHO,.IN AND .FOB. teE cotJ'NTY OF FRANKLIN 
TWIN 'LAKES CANAL COMPANY,.an 
Idaho CO~tlIa.tton" 
VS. 
W AR.llEN CHOULBS~ an individual, and 
SESSIL'B.! J, CIIOULBS, 'IS Tnlstee of1he 
Choules Family Trust" 
Defendm1l3. 
,Case No, CV-200B-0275 
OIlDERJ'OR. CER.T.IFICATION 
PURSUANT 'TO LR.C.P~ 54tb) 
TIDS MATfER CAME before b Court on the stipula.tion ftJr Certification 'Pursuant to 
lR.C.P. 'S4(b) entared into betWeen the parties hereto; and the Court having receive the Stipu1atiori 
, . 
and finiUng good cause'to certify it: 
SEP/D4i2009IFRI Ul:j~ PM i'~ANKLJ 
SEP-U"OS OhOSPM FROM-HOLVEH Ki 
l."Wl'(! 
& CRAPO 
rJlA rio, LUO tJ:JL t:dt 
Z08-8Za .. 06'. 
r, UUJ 
'NOW2 llIEREFORE IT IS .HEREBY OltDBMD that the Court" s Memorandum Dliaision 
Ilnti O~de;- on Defendant.! I Modem to ,DiSndsJ.. dated March 23, '2009. Tegarding the i:ntMpretatloll, 
.. of Idaho Code § .5-246 is eertifi~d .ag'rlllSi, Emd nuty be appeale:d-ltl the 'Idaho .Supre~e Court. 
DAtiD this II ~iY o£:September, 2009. ~ .' 
Mitohell W. BroWn 
District Judge 
ittJIE !54(b) CD.TlFlCATE 
'With respect to tb, :issUes detennined. hy 11m above judgmem or ordol 'it is hereby . . 
:CERTJF.lEPI iil accordance 'With.Rule 54(b)# LR.C;P..; 1bat the court.b.Bs determined that 1hete ie no 
just reason for .delay of en1:Jy Ofihe final judgment ai:td wat the courthasalld. does he[e~ dlreottbat 
'the a"bo'1fe Judgment or order shall be a :fina!judgmemupon whldlexecution:maY1ssue mdan appeal 
may be taken.as provided by·theldaho Appellate.Rules. 
u-tk.- . 
DA T:ED 'this -1-day of S~pten:iber, 2009. 
~~ 
'Mitchell W .. Brown 
DistriCllud.ge 
,2 - Oll.DmtFOlt CBR.TlFlCATION PURSUAN1' TO I.1l.C.P, 54(b) 
SEP/04/2009/F~1 O'L::i~ rM I'f{AIIIl!.L/ L>UU1\l 1'1\1\ 11~. t.uu V.II .. 1 ... Ie.v 
SEP .. 04-.09 09 (OGrM FROM-HOLDEN K( .& CRAPO ios-U 8-9518 P :OOV004 F .. e05 
~ . '" 
.cLERK'S C:ER~IlICATE or MAILtNG 
1 hereby certifY that I setved a copy oime fOllowing described pleading .or docutllen~ 
on the attomeys listed below 'by hand :dellvermg! by mailing ot by .facsimile, 'with lhe cor.rect 
postage thereo1\ on this 4 d~y of Septembet1 2~09 i 
DOCUMENT SERVED: 
PARTIES SERVED: 
, Michael W. Moore 
Steven R. Kraft 
Moore &: Ella, LLP 
)'.0. Box 6756 
Boise? ldwl0 83707 
Fax; No.: 208·'336-7031 
BlBk, 'S. Atkin 
Atkin Law Offioes, PC 
837 S. 500W., Ste.,200 
Bounti1U1J UT 84010 
FaxNQ,( 801-533.0380 
ORDItR FOR ClDltmlCATION PURSUANT'TO 
~R.C;P .. S4(b) 
( ..[ ) 'First Clasll Mail 
( ) Hand DeUvery 
(.() Facsimile 
{} Otb.er_· ___ _ 
( I') .First Class 'Mail 
( ) HandDelivety 
( ..[) F.aosimile 
() Otber ____ _ 
_ V [IL!! 0 tt L {{ (~ t I'l _ 
CLERK OF TIm DISTRICT COURT 
3 - .ORDBRBO.R. CSlt'liFlOATION l'OllSUANtTO Ut .. C.li S4(") 
Donald 1. Harris, Esq. (ISB # 1969) 
Robert 1. Harris, Esq. (ISB # 7018) 
HOLDEN, KIDWELL, HAHN & CRAPO, P.1.1.c. 
1000 Riverwalk Drive, Suite 200 
Idaho Falls, Idaho 83402 
P.O. Box 50130 
Idaho Falls, Idaho 83405-0130 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 




WARREN CHOULES, an individual, and 
SESSILEE J. CHOULES, as Trustee of the 
Choules Family Trust, 
Defendants/Respondents. 
Case No. CV-2008-0275 
NotICE of APPEAL 
TO: THE ABOVE-NAMED RESPONDENTS, WARREN CHOULES AND SESSILEE 
J. CHOULES, AND THE CLERK OF THE ABOVE-ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named Appellants, Twin Lakes Canal Company, appeal against the above-
named Respondents to the Idaho Supreme Court from the Memorandum Decision and 
Order on Defendants' Motion to Dismiss, entered in the above-entitled action on 
March 23,2009, Honorable Judge Mitchell Brown presiding. 
2. That the party has a right to appeal to the Idaho Supreme COUli, and the judgments or 
orders described in paragraph 1 above are appealable orders under and pursuant to 
Rule 11(a)(3) of the I.A.R., and I.R.C.P. 54(b). 
3. The following is a preliminary statement of the issues on appeal which the Appellant 
intends to assert in the appeal: 
a. Whether the District Court properly interpreted the provisions of Idaho Code 
§ 5-246, specifically regarding whether or not this statute provides for a new 
type of easement under Idaho law, or whether it inodifies one of the elements 
necessary to obtain a prescriptive overflow easement. 
4. The Appellant requests the following document be included in the Clerk's record in 
addition to those automatically included under Rule 28, LA.R.: 
a. All pleadings submitted to date in this case. 
b. All photos, pleadings, and documents submitted in the preliminary injunction 
action in this matter. 
S. I certify: 
(a) That a copy ofthis notice of appeal has been served on the reporter. 
2 - NOTICE OF APPEAL 
(b)( 1).[ That the clerk of the district court has been paid the estimated fee for 
preparation ofthe reporter's transcript. 
(2) [j That the appellant is exempt from paying the estimated transcript fee 
because -----------------------------------------
(c)( 1) ,f That the estimated fee for preparation of the clerk's record has been paid. 
(2) 0 That the appellant is exempt from paying the estimated fee for the 
preparation of the record because _____________________ _ 
(d)( 1).[ That the appellate filing fee has been paid. 
(2) 0 That the appellant is exempt from paying the appellate filing fee because 
(e) That service has been made upon all parties required to be served pursuant to 
Rule 20. 
A-
DATED this ~ day of October, 2009. 
3 - NOTICE OF APPEAL 
CERTIFICATE OF SERVICE 
I hereby certify that I served a copy ofthe following described pleading or document 
on the attorneys listed below by hand delivering, by mailing ot by facsimile, with the correct 
postage thereon, on this "7-r-- day of October, 2009. 
DOCUMENT SERVED: 
ATTORNEYS SERVED: 
Michael W. Moore 
Steven R. Kraft 
Moore & Elia, LLP 
P.O. Box 6756 
Boise, Idaho 83707 
FaxNo.: 208-336-7031 
Blake S. Atkin 
Atkin Law Offices, PC 
837 S. 500 W., Ste. 200 
Bountiful, UT 84010 
Fax No.: 801-533-0380 
Dorothy SnalT 
Caribou County Court Report 
Caribou County Courthouse 
159 S. Main 
Soda Springs, ID 83276 
G:\ WPDA T AIRLH\7168·007 Choules. Easement\Appeal. Notice. wpd:bel 
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IN THE DISTRlCT COURT OF THE SIXTH JUDICIAL D:;;;IS;;:;:;TRl~C~I~-+;\ ~·fJrt-~1~~'~ 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 




WARREN CHOULES, an individual, and 
SESSILEE J. CHOULES, as Ttustee of the, 
Choules Family Trust, 
Defendants/Respondents. 
* * * * * * 
Supreme Court No. 
CLERK'S CERTIFICATE OF APPEAL 
Appeal from: Sixth Judicial District, Fninklin County 
Honorable Mitchell W. Brown 
Case number from court: CV-2008-275 
Order or judgment appealed from: Memorandum Decision and Order on Defendants' Motion to 
Dismiss dated March 23, 2009 
Attorney for Appellant: 
Attorney for Respondent: 
Robert L. Harris 
HOLDEN, KIDWELL, HAHN & CRApo, PLLC 
PO Box 50130 
Idaho Falis, ID 83405-0130 
Blake S. Atkin 
Atkin Law Offices, PC 
837 South 500 West, Ste. 200 
Bountiful, UT 84010 
CLERK'S CERTIFICATE OF APPEAL- 1 
Appeal by: Plaintiff! Appellant 
Appeal against: DefendantslRespondents 
Notice of Appeal filed: October 2; 2009 
Appellate fee paid: Yes 
Request for additional (clerk's) record filed: No 
Request for additional reporter's transcript filed: No 
Was reporter's transcript requested? Yes 
Name of reporter: Dorothy Snarr 
Dated tiris 5th day of October, 2009. 
V. ELLIOTT LARSEN 
CLERK'S CERTIFICATE OF APPEAL - 2 
Robert 1. Harris, Esq. (ISB #7018) 
Luke H. Marchant, Esq. (ISB #7944) 
HOLDEN, KIDWELL, HAHN & CRAPO, P.1.1.C. 
1000 Riverwalk Dr., Ste. 200 
P.O. Box 50130 
Idaho Falls, Idaho 83405 
Telephone: (208) 523-0620 
Facsimile: (208) 523-9518 
Idaho State Bar Number 7018 
Email: rharris(pholdenlega1.col11 
FIL E 0 
09 NOV 10 Pr112: 02 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 




WARREN CHOULES, an individual, and 
SESSILEE J. CHOULES, as Trustee of the 
Choules Family Trust, 
Defendants/Respondents. 
Case No. CV-2008-0275 
AMENDED NOTICE OF APPEAL 
TO: THE ABOVE NAMED RESPONDENT(S), WARREN CHOULES AND 
SESSILLE J. CHOULES, AND tHE PARTY'S ATTORNEYS, BLAKE 
ATKIN, ATKIN LAW OFFICE, AND THE CLERK OF THE ABOVE 
ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above named appellant(s) Twin Lakes Canal Company Appeal(s) against the 
above named respondent(s) to the Idaho Supreme Court from the Memorandum 
Decision and Order on Defendants J Motion to Dismiss, entered in the above-entitled 
action on March 23,2009, Honorable Judge Mitchell Brown presiding. 
2. That the party has a right to appeal to the Idaho Supreme Court, and the judgments or 
orders described in paragraph 1 above ar~ appealable orders under and pursuant to 
Rule 11(a)(3) of the I.A.R., and I.R.C.P. 54(b). 
3. The following is a preliminary statement of the issues on appeal which the Appellant 
intends to assert in the appeal: 
a. Whether the District Court properly interpreted the provisions ofIdaho Code 
§ 5-246, specifically regarding whether or 110t this statute provides for a nevv 
type of easement under Idaho law, or whether it modifies one ofthe elements 
necessary to obtain a prescriptive overflow easement. 





Is a reporter's transcript requested? Yes 
The appellal1t request the preparation of the following portions of the 
reporter's transcript in [ ] hard copy [ ] electronic format [.f ] both (check one): 
1. Hearing Oil Defendants' Motion to Dismiss Amended Verified 
Complaint fot Failure to State a Claim Upon Which Relief May be 
Granted, held on February 12,2009; 
2. No other transcripts are requested. 
6. The appellant requests the following documents to be included in the clerk's record 
in addition to those automatically included under Rule 28, I.A.R. e.g. 
(a) All pleadings submitted to date in this entire case. 
2 - AMENDED NOTICE OF APPEAL 
(b) All photos, pleadings, exhibits, and other documents submitted in the 
preliminary injunction action in this matter. 
7. Civil cases only. The appellant requests th'e following documents, charts, or pictures 
offered or admitted as exhibits to be copied and sent to the Supreme Court. 
The binder of proposed exhibits offered and/or admitted by the plaintiff/appellant in 
the preliminary iniunction matter. 
8. I certify: 
(a) That a copy of this notice of appeal has been served on each reporter ohvhom 
a transcript has been requested as named below at the address set out below: 
Name and Address: Dorothy Snarr. Caribou County Court Report. Caribou County 
Courthouse. 159 S. Main. Soda Springs, ID 83276 
Name and Address: ________________________ _ 
Name and Addt'ess: -------------------------
(b)(1).f That the clerk of the district court or administrative agency has been paid 
the estimated fee for preparation ofthe reporter's transcript. 
(2) 0 That the appellant is exempt from paying the estimated transcript fee 
because: ------------------------------------
(c)(1) .f That the estimated fee for preparation of the clerk's or agency's record has 
been paid. 
(2) 0 That the appellant is exempt from paying the estimated fee for the 
preparation of the record because: _________________ _ 
(d)( 1) .f That the appellate filing fee has bee11 paid. 
3 - AMENDED NOTICE OF APPEAL 
(2) 0 That appellant is exempt from paying the appellate filing fee because: 
(e) That service has been made upon all patties required to be served pursuant to 
Rule 20. 
Dated this If.¢.. day of November, 2009. 
4 - AMENDED NOTICE OF APPEAL 
CERTIFICATE OF SERVICE 
I hereby celiify that on this 1~day of November, 2009, I served a copy of the following 
described pleading or document on the attorneys listed below by hand delivering, by mailing or by 
facsimile, with the correct postage thereon, a true and correct copy thereof. 
DOCUMENT SERVED: AMENDED NOTICE OF APPEAL 
PARtIES SERVED: 
Michael W. Moore 
Steven R. Kraft 
Moore & Elia, LLP 
P.O. Box 6756 
Boise, Idaho 83707 
Fax No.: 208-336-7031 
Blake S. Atkin 
Atkin Law Offices, PC 
837 S. 500 W., Ste. 200 
Bountiful, UT 84010 
Fax No.: 801-533-0380 
Dorothy Snarr 
Caribou County Court Repoli 
Caribou County Courthouse 
159 S. Main 
Soda Springs, ID 83276 
Linda Hamptoil 
District Court Clerk 
Franklin County Courthouse 
39 West Oneida 

















Robert L. Harris, Esq. 
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRIC~Ht ID!:pHn' 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 




WARREN CHOULES, an individual, and 
SESSILEE 1. CHOULES, as Trustee of the, 
Choules Family Trust, 
DefendantslRespondents. 
'" '" '" '" '" '" 
Supreme Court No. 37058-2009 
CLERK'S CERTIFICATE OF APPEAL 
AMENDED 
Appeal from: Sixth Judicial District, Franklin County 
Honorable Mitchell W. Brown 
Case number from court: CV-2008-275 
Order or judgment appealed from: Memorandum Decision and Order on Defendants' Motion to 
Dismiss dated March 23, 2009 
Attorney for Appellant: 
Attorney for Respondent: 
Robert L. Harris 
HOLDEN, KIDWELL, HABN & CRAPO, PLLC 
PO Box 50130 
Idaho Falls, ID 83405-0130 
Blake S. Atkin 
Atkin Law Offices, PC 
837 South 500 West, Ste. 200 
Bountiful, UT 84010 
CLERK'S CERTIFICATE OF APPEAL- 1 
Appeal by: Plaintif£' Appellant 
Appeal against: DefendantslRespondents 
Notice of Appeal filed: October 2, 2009 
Notice of Amended Notice of Appeal filed: November 10, 2009 
Appellate fee paid: Yes 
Request for additional (clerk's) record filed: No 
Request for additional reporteris transcript filed: No 
Was reporter's transcript requested? Yes 
Name of reporter: Dorothy Snarr 
Dated this 16th day of November, 2009. 
V. ELLIOTT LARSEN 
By 'ium 
Linda Hampton, Depu Clerk 
CLERK'S CERTIFICATE OF APPEAL- 2 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 
* * * * * * 




WARREN CHOULES, an individual, and, 
SESSILEE J. CHOULES, as Trustee of 
the Choules Family Trust" 
Defendants/Respondents. 
Supreme Court No. 37058-2009 
CERTIFICATE OF EXHIBITS 
I, V. Elliott Larsen, Clerk of the District Court of the Sixth Judicial District of the 
State of Idaho, in and for the County of Franklin, do hereby certify that the following is a 
list of exhibits which were offered or admitted into evidence during the hearing in this 
cause: 
Binder of Plaintiff/Appellant Exhibits as requested 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the 
said Court this 27th day of January, 2010. 
V. ELLIOTT LARSEN 
CLERK OF THE DISTRICT COURT 
BY~(~~-=~~~~44~~~_ 
Linda Hampton, Deputy C erk 
CERTIFICATE OF EXHIBITS - 4 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 
* * * * * * 




WARREN CHOULES, an individual, and, 
SESSILEE J. CHOULES, as Trustee of 
the Choules Family Trust, 
Defendants/Respondents. 
Supreme Court No. 37058-2009 
CLERK'S CERTIFICATE OF APPEAL 
I, V. Elliott Larsen, Clerk of the District Court of the Sixth Judicial District, of the 
State of Idaho, in and for the County of Franklin, do hereby certify that the above and 
foregoing record in the above-entitled cause was compiled and bound under my direction 
as, and is a true, full and correct record of the pleadings and documents under Rule 28 of 
the Idaho Appellate Rules. 
I do further certify that all exhibits, offered or admitted in the above-entitled cause, 
will be duly lodged with the Clerk of the Supreme Court along with the Court Reporter's 
Transcript and Clerk's Record as required by Rule 31 of the Idaho Appellate Rules. 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of 
said Court at Preston, Idaho, this 27th day of January, 2010. 
V. ELLIOTT LARSEN 
CLERK OF THE DISTRICT COURT 
CLERKS CERTIFICATE OF APPEAL - 5 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 
* * * * * * 




WARREN CHOULES, an individual, and 
SESSILEE J. CHOULES, as Trustee of 
the Choules Family Trust, 
Defendants/Respondents. 
Supreme Court No. 37058-2009 
CERTIFICATE OF SERVICE 
I, V. Elliott Larsen, Clerk of the District Court of the Sixth Judicial District of the 
State of Idaho, in and for the County of Franklin, do hereby certify that I have personally 
served or mailed, by United States Mail, one copy of the REPORTER'S TRANSCRIPT 
AND CLERK'S RECORD to each of the Attorneys of Record in th is cause as follows: 
Robert L. Harris Blake S. Atkin 
Attorney for Appellant Attorney for Respondent 
PO Box 50130 837 South 500 West, Ste. 200 
Idaho Falls, ID 83405-0130 Bountiful, UT 84010 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the 
said Court this 27thday of January, 2010. 
V. ELLIOn LARSEN 
CLERK OF THE DISTRICT COURT 
CERTIFICATE OF SERVICE - 6 
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF FRANKLIN 
* * * * * * 




WARREN CHOULES, an individual, and 
SESSILEE J. CHOULES, as Trustee of 
the Choules Family Trust, 
Defendants/Respondents. 
Supreme Court No. 37058-2009 
CERTIFICATE OF SERVICE 
I, Linda Hampton, Deputy Clerk of the District Court of the Sixth Judicial District of 
the State of Idaho, in and for the County of Franklin, do hereby certify that I have 
personally served or mailed, by United States mail, postage prepaid, one copy of the 
Clerk's Record and any Reporter's Transcript to each of the parties or their Attorney of 
Record as follows: 
Robert L. Harris 
Attorney for Appellant 
PO Box 50130 
Idaho Falls, ID 83405-0130 
Blake S. Atkin 
Attorney for Respondent 
837 South 500 West, Ste. 200 
Bountiful, UT 84010 
IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal of the 
said Court this 27th day of January, 2010. 
V. ELLIOTT LARSEN 
CLERK OF THE DISTRICT COURT 
CERTIFICATE OF SERVICE - 7 
